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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

UNITED  STATES  V.  CHICAGO  TRIBUNE- 
NEW  YORK  NEWS  SYNDICATE,  INC., 
ET  AL 

Written  Comments  Upon  Consent  Judg¬ 
ment  and  Department  of  Justice  Re¬ 
sponse  Thereto 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16,  the  fol¬ 
lowing  written  comments  on  the  pro¬ 
posed  judgment  filed  with  the  United 
States  District  Court  in  the  Southern 
District  of  New  York  in  Civil  Action  Nos. 
67  Civ.  4596  (ELP) ,  67  Civ.  4597  (ELP) , 
and  67  Civ.  4598  (ELP),  United  States 
of  America  v.  Chicago  Tribune-New 
York  News  Syndicate,  Inc.,  et  al.,  were 
received  by  the  Department  of  Justice 
and  are  published  herewith,  together 
with  Justice’s  response  to  the  comments. 

Dated:  June  27, 1975. 

Thomas  E.  Kauper, 
Assistant  Attorney  General, 
Antitrust  Division. 

United  States  District  Court 
Southern  District  of  New  York 

United  States  of  America,  Plaintiff,  v. 
Chicago  Tribune-New  York  News  Syn¬ 
dicate,  Incorporated  and  Globe  News¬ 
paper  Company,  Defendants,  67  Civ. 
4596  (ELP);  United  States  of  America, 
Plaintiff,  v.  Field  Enterprises,  Inc.  and 
Globe  Newspaper  Company,  Defend¬ 
ants,  67  Civ.  4597  (ELP) ;  United  States 
of  America,  Plaintiff,  v.  The  Hearst 
Corporation  and  Globe  Newspaper  Com¬ 
pany,  Defendants,  67  Civ.  4598  (ELP). 

Plaintiff’s  Response  to  Comments  Re¬ 
ceived  Concerning  the  Proposed 
Final  Judgment  Against  Globe 
Newspaper  Company 

I.  Introduction. 

This  response  to  comments  on  the  pro¬ 
posed  Final  Judgment  is  made  and  filed 
in  acordance  with  the  provisions  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  16  (b)  and  (d)>. 

II.  Plaintiff’s  Response  to  the  General 
Points  Raised  in  Comments  Regarding 
the  Proposed  Final  Judgment  Against  the 
Boston  Globe. 

The  following  constitutes  the  Plain¬ 
tiff’s  response  to  the  substance  of  the 
general  comments  received  regarding  the 
proposed  Judgment  against  the  Globe. 
The  subsequent  section  will  respond  to 
the  comments  concerning  specific  num¬ 
bered  sections  of  the  proposed  Judgment. 

A.  Future  Effects  of  the  Proposed  Final 
Judgment:  Many  of  the  comments  re¬ 
ceived  discussed  the  applicability  of  the 
formula  of  this  proposed  Judgment  to 
fact  situations  other  than  those  of  the 
Boston  Globe.  Questions  were  raised  con¬ 
cerning  the  future  effects  on  the  news¬ 
paper  industry,  on  private  litigants,  and 
on  the  enforcement  policy  of  the  Anti¬ 
trust  Division  as  it  applies  to  syndicated 
feature  exclusivity. 

As  noted  in  Section  1  of  the  Competi¬ 
tive  Impact  Statement,  entry  of  this  pro¬ 
posed  Judgment  will  settle  only  the  Gov¬ 
ernment’s  claims  involving  the  Globe  and 


will  not  directly  affect  the  feature  ex¬ 
clusivity  of  any  other  newspaper.  Should 
a  proposed  judgment  of  general  appli¬ 
cability  be  agreed  to  with  the  defendant 
syndicates  in  the  future,  there  would  of 
course  be  an  opportunity  for  public  com¬ 
ment  under  the  provisions  of  the  Anti¬ 
trust  Procedures  and  Penalties  Act  (15 
U.S.C.  16  <b)-(g) )  at  that  time.  Accord¬ 
ingly,  we  are  responding  only  to  those 
comments  which  directly  or  indirectly 
raise  questions  about  the  propriety  of  the 
provisions  of  this  Judgment. 

Because  the  proposed  Judgment  will 
not  apply  to  the  Plaintiff’s  remaining 
claims  against  the  feature  licenses  of  the 
three  defendant  syndicates  with  news¬ 
papers  other  than  the  Globe  Plaintiff 
does  not  believe  that  its  entry  will 
prejudice  the  role  of  the  Justice  Depart¬ 
ment  in  future  litigation.  If  it  becomes 
necessary  to  proceed  to  trial  in  these 
cases  against  one  or  more  syndicates  or 
newspapers,  Plaintiff  would  not  be  fore¬ 
closed  from  continuing  to  seek  a  prohibi¬ 
tion  on  feature  exclusivity  beyond  the 
city  of  publication  of  the  licensee’s 
newspaper. 

As  noted  in  Section  4  of  the  Competi¬ 
tive  Impact  Statement,  the  entry.of  this 
proposed  Final  Judgment  will  not  have 
any  effect  on  the  right  of  any  potential 
private  plaintiffs  who  claim  they  have 
been  damaged  by  the  alleged  violation 
to  sue  for  monetary  damages  or  any 
other  legal  or  equitable  remedies.  How¬ 
ever,  this  Judgment  may  not  be  used  as 
prima  facie  evidence  in  private  litigation 
pursuant  to  Section  5(a)  of  the  Clayton 
Act,  as  amended,  15  U.S.C.  16(a) . 

B.  The  Proposed  Final  Judgment  Ends 
the  Globe’s  Exclusivity  Over  Those  News¬ 
papers  With  Which  It  Is  Not  in  Competi¬ 
tion.  The  most  frequently  stated  objec¬ 
tion  to  the  proposed  Judgment  was  that 
it  allows  the  Globe  to  continue  its  exclu¬ 
sivity  in  those  geographic  areas  where 
the  Globe  faces  competition  from  other 
newspapers. 

Comments.  The  comment  of  the  Ponti¬ 
ac  (Michigan)  Oakland  Press  was  typical 
of  this  point  of  view: 

It  appears  that  the  purpose  of  the  consent 
Judgment  is  to  make  syndicated  features 
available  to  newspapers  far  outside  Boston, 
but  to  leave  untouched  the  exclusive  rights 
of  the  large  Boston  newspapers  anywhere  in 
their  Immediate  competitive  areas. 

This  Is  fine  for  a  newspaper  in  Connecti¬ 
cut,  which  Is  not  truly  in  competition  with 
the  Globe.  It  is  Ineffectual  in  the  case  of 
newspapers  which  really  compete  with  the 
Globe. 

What  Is  referred  to  in  the  Impact  statement 
as  a  “substantial  reduction  in  Globe  exclu¬ 
sivity”  is  largely  imaginary.  The  Globe  Is 
forced  to  give  up  exclusivity  only  in  areas 
where  it  makes  little  difference. 

In  fact,  the  government’s  position  appears 
to  be  taken  on  the  basis  that  it  has  to  PRO¬ 
TECT  the  Globe  from  competition,  not  that 
it  should  widen  the  competition  in  that 
market. 

•  •  •  •  • 

The  exclusivity  of  syndicated  features  in 
the  Boston  case,  and  many  like  cases  in  the 
country,  is  demonstrably  unfair. 

And  it  is  not  unfair  so  much  to  news¬ 
papers  in  Maine,  New  Hampshire  and  Con¬ 
necticut,  which  operate  insulated  from 


Boston’s  direct  competition,  but  to  those 
newspapers  in  Greater  Boston  which  seek  to 
compete  directly,  (p.  3) . 

The  comment  of  the  Lorain  (Ohio) 
Journal  stated: 

The  government's  admission  that  the  re¬ 
lief  specified  in  the  proposed  consent  Judg¬ 
ment  will  not  have  a  significant  effect  on 
improving  competitive  conditions  should 
alone  be  enough  to  Justify  the  courts  (sic) 
rejection  of  the  decree,  (p.  2). 

The  comment  of  the  Malden  (Mass.) 
Publications,  Inc.,  observed  that  the  Gov¬ 
ernment  did  not  discuss  whether  compe¬ 
tition  might  be  enhanced  if  other  news¬ 
papers  were  to  obtain  the  features  which 
may  still  be  licensed  exclusively  to  the 
Globe  under  this  proposed  judgment,  (p. 
3). 

The  comment  of  the  Salem  (Mass.) 
Evening  News  mentioned  another  aspect 
of  the  competition  question,  the  “second- 
line  effects”  of  the  proposed  Final 
Judgment: 

At  the  present  time,  all  newspapers  are 
treated  equally  in  being  excluded  from  fea¬ 
tures  licensed  to  the  Globe. 

If  the  Consent  Judgment  proposed  by  the 
United  States  is  accepted,  then  some  news¬ 
papers  will  be  treated  differently  than  others 
and  the  Issue  Is  raised  as  to  the  competition 
between  those  newspapers. 

Par  example,  Salem  Evening  News  Is  in  di¬ 
rect  competition  with  the  Beverly  Times,  a 
newspaper  with  a  circulation  of  slightly 
under  10,000  while  the  circulation  of  the 
Salem  Evening  News  Is  over  30,000. 

Under  the  proposed  Consent  Judgment,  the 
Globe’s  exclusive  control  on  features  Is  limi¬ 
ted  to  newspapers  that  have  a  circulation 
over  11,750;  newspapers  with  circulation 
under  that  number  would  be  free  to  license 
all  features  licensed  by  the  Globe. 

If  this  Consent  Judgment  were  carried 
out,  then  the  Beverly  Times  would  be  given 
an  unfair  competitive  advantage  over  the 
Salem  Evening  News  in  that  it  would  be  able 
to  run  features  unavailable  to  the  Salem 
Evening  News.  (p.  5). 

Response.  In  his  Opinion  denying  de¬ 
fendants’  motions  to  dismiss  the  Com¬ 
plaints  In  these  cases  (309  F.  Supp.  1301 
(S.D.N.Y.  1970)),  Judge  Wyatt  con¬ 
sidered  the  fact  that  the  Government 
did  not  aver  in  its  Complaint  that  com¬ 
petition  betwen  newspapers  was  unrea¬ 
sonably  restrained  by  the  exclusive  con¬ 
tracts.  Judge  Wyatt  ruled  that  this  was 
no  defect  in  the  Government’s  claim.  He 
stated  that  the  Sherman  Act  is  directed 
against  unreasonable  restraints  of  “trade 
or  commerce.”  Judge  Wyatt  said  the 
public  interest  is  prejudiced  if  a  part  of 
the  reading  public  is  denied  access  to 
syndicated  features  because  of  a  con¬ 
tract  which  has  no  real  justification.  “If 
the  government  can  establish  this  at 
trial,  an  unreasonable  restraint  of  trade 
and  violation  of  the  Sherman  Act  may 
be  found,”  he  held. 

Had  this  case  gone  to  trial,  the  Gov¬ 
ernment  would  not  have  offered  proof  of 
competitive  impact  on  newspapers  ex¬ 
cluded  from  features  by  the  Globe.  Plain¬ 
tiff’s  case  rested  on  the  opposite  pro¬ 
position,  Le.,  that  exclusivity  was  not 
needed  by  the  Globe  to  permit  it  to  bene¬ 
fit  from  its  licensing  of  syndicated  fea¬ 
tures  by  attracting  readers  from  other 
newspapers,  and  that  for  this  reason 
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trade  and  commerce  In  features  was  un¬ 
reasonably  restrained  by  the  Globe’s  con¬ 
tracts.  The  only  effects  of  these  re¬ 
straints  alleged  in  the  Complaints  in 
these  cases  were  that: 

(a)  Many  newspapers  throughout  the 
United  States,  including  those  news¬ 
papers  within  the  exclusive  territory  of 
the  Boston  Globe,  have  been  deprived 
arbitrarily  of  the  opportunity  to  obtain 
certain  features. 

(b)  Substantial  numbers  of  the  public, 
including  many  located  within  the  ex¬ 
clusive  territory  of  The  Boston  Globe, 
have  been  denied  reasonable  access  to 
certain  features. 

Because  these  cases  are  grounded  on  a 
theory  that  would  permit  feature  ex¬ 
clusivity  where  it  does  have  a  significant 
effect  on  competition  between  newspapers 
for  readership,  it  follows  that  those  com¬ 
ments  criticizing  the  proposed  Judgment 
for  failure  to  bar  Globe  exclusivity  in 
circumstances  where  the  exclusivity  is 
thought  to  have  that  effect  are  beside  the 
point. 

The  proposed  Judgment  specifically 
protects  smaller  newspapers  from  being 
excluded  by  the  Globe.  This  can  be  ex¬ 
pected  to  result  in  some  small  newspa¬ 
pers  being  able  to  obtain  syndicated  fea¬ 
tures  which  will  be  unavailable  to  their 
larger  neighbors.  Plaintiff  believes  that 
if  there  will  be  disadvantages  to  news¬ 
papers  like  the  Salem  Evening  News  re¬ 
sulting  from  a  smaller  paper’s  access  to 
syndicated  features  that  are  denied  to 
Salem,  those  disadvantages  could  not  be 
serious  enough  to  warrant  a  continua¬ 
tion  of  Globe  feature  exclusivity  over 
those  smaller  newspapers. 

C.  The  Proposed  Final  Judgment  Will 
Not  Affect  the  Profitability  of  Those 
Newspapers  that  May  Continue  to  be  Ex¬ 
cluded  from  Syndicated  Features  by  the 
Globe:  Several  comments  were  received 
concerning  the  effect  of  the  proposed 
Final  Judgment  on  the  profitability  of 
the  newspapers  that  may  continue  to  be 
excluded  by  the  Globe.  Section  3  of  the 
Competitive  Impact  Statement  discussed 
this  point. 

It  does  not  appear  that  the  exclusivity  per¬ 
mitted  to  the  Globe  by  the  proposed  consent 
Judgment  will  affect  the  ability  of  those 
newspapers  that  may  continue  to  be  pre¬ 
vented  from  licensing  features  licensed  to 
the  Globe  to  operate  profitably.  There  are 
large  numbers  of  syndicated  features  avail¬ 
able  to  them  other  than  the  approximately 
120  features  that  the  Globe  licenses. 

Comments.  The  Bucks  County  (Pa.) 
Courier  Times  commented  on  this  point, 
saying: 

While  it  is  very  difficult  to  show  precisely 
the  effect  of  exclusivity  on  profits.  It  is  obvi¬ 
ously  sufficient  to  cause  the  metropolitan 
newspapers  to  pay  “premiums”  for  said 
exclusivity. 

There  Is  no  question  that  the  effect  mate¬ 
rially  assists  the  Globe  in  selling  newspapers 
In  competition  with  newspapers  which  would 
continue  to  be  denied  features — features 
few  In  number  but  dominant  In  readership. 
The  government’s  theory  Is  unclear  and  un¬ 
acceptable.  (pp.  5  and  6). 

The  comment  of  the  Malden  (Mass.) 
Publications,  Inc.,  observed  that  the 
Government  did  not  discuss  whether 


other  newspapers  might  operate  more 
profitably  by  obtaining  such  features, 
(p.  3). 

Response.  No  newspaper  has  offered 
facts  which  would  establish  a  causal  re¬ 
lationship  between  syndicated  feature 
exclusivity  and  newspaper  profits,  nor  do 
we  think  it  fair  to  infer  that  exclusivity 
adds  to  the  profits  of  the  Globe  from  the 
fact  that  the  Globe  pays  a  “premium” 
for  exclusivity.  The  Globe  may  receive 
nothing  more  than  an  intangible  satis¬ 
faction  for  the  “premium”  it  pays  for  ex¬ 
clusivity.  Had  this  case  gone  to  trial. 
Plaintiff’s  evidence  would  not  have  shown 
that  any  newspaper  would  operate  more 
profitably  if  the  Globe’s  exclusivity  were 
ended.  Indeed,  as  we  have  previously  ex¬ 
plained,  the  theory  of  the  case  was 
grounded  on  a  premise  of  a  lack  of  com¬ 
petitive  impact  resulting  from  Globe 
exclusivity,  and  any  proof  of  feature  ex¬ 
clusivity’s  effect  on  profitably  would  have 
tended  to  rebut  that  premise  and,  con¬ 
sequently,  to  justify  exclusivity. 

D.  The  Proposed  Final  Judgment  Re¬ 
flects  a  Compromise : 

Comment.  A  number  of  comments 
were  received  which  compared  the  Gov¬ 
ernment’s  original  position  in  these 
cases  with  the  proposed  Judgment,  and 
which  expressed  concern  that  the  Gov¬ 
ernment  had  settled  for  less  than  its 
original  objective. 

The  comment  of  the  Lawrence  (Mass.) 
Eagle-Tribune  Publishing  Company  said : 

The  Government  concedes  that  Its  primary 
claim  was  that  the  territory  described  In  the 
Impact  Statement  was  arbitrary  and  un¬ 
reasonably  broad;  and,  further,  to  the  ex¬ 
tent  that  the  Globe's  exclusivity  did  not  as¬ 
sist  It  in  building  and  maintaining  Its  cir¬ 
culation  rn  the  designated  area,  it  con¬ 
stituted  an  unreasonable  restraint  of  trade. 
It  is  Interesting  to  note  that  in  Its  trial  brief 
the  Government  took  the  position  that  any 
feature  exclusivity  extending  beyond  the  city 
of  Boston  was  unreasonable  and  should  be 
enjoined. 

In  view  of  these  positions,  it  is  difficult  to 
understand  the  rationale  behind  the  pro¬ 
posal  for  a  consent  Judgment  as  set  forth  in 
item  3,  page  4,  of  the  Impact  Statement. 
While,  as  the  Government  contends,  the  pro¬ 
posed  consent  Judgment  would  eliminate  the 
Globe’s  exclusivity  in  certain  areas,  it  would 
not  eliminate  such  exclusivity  in  major  com¬ 
munities  in  Massachusetts  such  as  Boston, 
Quincy,  Brockton,  Lowell,  Lawrence,  Fra¬ 
mingham,  Lynn,  Salem,  Haverhill,  Hyannls, 
Waltham,  and  Malden,  (pp.  8  and  9)'. 

Response.  If  the  case  had  proceeded  to 
trial,  the  Government  intended  to  con¬ 
tinue  to  maintain  that  the  Court,  on 
finding  that  the  Globe’s  exclusive  con¬ 
tracts  with  feature  syndicates  violated 
the  Sherman  Act,  should  enjoin  all 
feature  exclusivity  by  the  Globe,  with  the 
single  exception  of  exclusivity  over  the 
other  daily  newspaper  published  in 
Boston.  Whether  or  not  the  record,  in 
fact,  would  have  supported  such  an  in¬ 
junction  is,  of  course,  an  open  question. 
As  we  have  previously  explained,  the 
Government’s  theory  was  that  exclusivity 
was  not  justified  unless  it  could  be  shown 
to  have  some  effect  on  the  circulation  of 
the  Globe  and  of  the  newspapers  it  pre¬ 
vented  from  licensing  features.  This 
proposition  was  not  susceptible  of  proof 
in  any  precise  way.  Much  of  the  Govem- 


testimony  of  editors  and  publishers  of 
newspapers  located  within  the  Globe’s 
exclusive  territory,  who  wanted  that  ex¬ 
clusivity  terminated.  There  necessarily 
remained  some  uncertainty  about  the 
probative  effect  of  this  kind  of  testimony, 
as  well  as  about  the  content  of  that  testi¬ 
mony — that  is,  whether  all  of  these  wit¬ 
nesses  would  have  unequivocally  main¬ 
tained  that  loss  of  exclusivity  by  the 
Globe  would  have  no  effect  on  its  or  their 
circulation. 

There  were  other  difficulties  with  the 
evidence  which  the  Plaintiff  intended  to 
introduce,  which  included  documents, 
tabulations,  charts,  and  graphs  regard¬ 
ing  the  licenses  of  the  Globe  with  syn¬ 
dicates  other  than  the  defendant  syn¬ 
dicates.  This  evidence  would  have  shown 
that  the  Globe  had  different  and,  in  a 
number  of  instances,  smaller  territories 
with  syndicates  other  than  the  defendant 
syndicates.  The  Government  intended  to 
use  this  evidence  to  show  the  unreason¬ 
ableness  of  the  Globe’s  exclusive  terri¬ 
tories  with  the  defendant  syndicates. 

On  November  20,  1974  the  Court  ruled 
on  the  defendant  syndicates’  Motion  to 
Preclude  Plaintiff’s  Proof  and  Restrict 
Plaintiff’s  Relief.  The  Court’s  ruling  fore¬ 
closed  Plaintiff  from  using  the  previously 
mentioned  evidence  regarding  licenses 
with  non-party  syndicates  at  trial.  The 
Court  also  stated  that  even  if  the  Gov¬ 
ernment  were  successful  at  trial,  no  re¬ 
lief  would  be  granted  against  the  Globe’s 
contracts  with  non-party  syndicates. 

While  this  ruling  was  not  fatal  to  the 
Government’s  case  or  determinative  of 
the  Government’s  decision  to  enter  into 
negotiations  with  the  Globe  regarding  a 
possible  settlement,  it  was  a  factor  which 
had  to  be  balanced  once  those  negotia¬ 
tions  were  underway.  The  unavailability 
of  that  evidence  would  have  made  Plain¬ 
tiff’s  task  more  difficult  at  trial.  On  the 
other  side,  the  Court’s  ruling  on  relief 
made  a  settlement  that  provided  for  re¬ 
lief  against  the  Globe’s  contracts  with 
all  syndicates  very  attractive,  since 
Plaintiff  could  not  obtain  this  relief  from 
the  District  Court  even  after  trial  of 
these  cases. 

Our  inability  to  predict  what  the  rec¬ 
ord  would  show  after  trial,  coupled  with 
the  Court’s  pre-trial  determination  limit¬ 
ing  the  scope  of  the  relief  the  Court  would 
permit,  were  factors  in  the  decision  to 
settle  the  case  for  a  substantial  but  not 
total  ban  on  exclusivity. 

E.  Does  the  Proposed  Final  Judgment 
Offer  Substantial  Relief? 

Comments.  The  comment  of  the  Salem 
(Mass.)  Evening  News  questioned  the 
adequacy  of  the  relief  offered  by  the  pro¬ 
posed  Final  Judgment: 

The  Government  claims  In  its  Competitive 
Impact  Statement  that  the  Consent  Judg¬ 
ment  represents  “a  substantial  reduction  in 
Globe  exclusivity”  (Competitive  Impact 
Statement,  p.  9).  On  the  basis  of  actual 
circulation,  however,  the  Globe  retains  92% 
of  its  exclusivity.  It  is  difficult  to  characterize 
such  a  minimal  reduction  as  “substantial.” 
(pp.  4  and  5). 

Several  comments  joined  in  the  opinion 
expressed  by  the  Quincy  (Mass.)  George 
W.  Prescott  Publishing  Company  (here¬ 
inafter  “Patriot  Ledger")  on  this  point; 
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In  summary,  the  Proposed  Consent  Decree 
provides  for  the  Globe  to  give  up  nothing  of 
substance,  (p.  4). 

Response.  The  Government  believes 
that  the  proposed  Judgment  offers  sub¬ 
stantial  relief  against  the  Globe.  If  the 
Judgment  is  entered,  the  Globe’s  exclu¬ 
sivity  will  be  strictly  limited  in  the  future 
by  its  circulation  and  its  penetration  of 
households. 

The  Globe’s  “usual”  exclusive  territory 
included  the  states  of  Maine,  New  Hamp¬ 
shire,  Vermont,  and  Massachusetts  east 
of  and  including  Worcester.  In  the  state 
of  New  Hampshire  the  Globe  sold  13,960 
copies  daily  in  1973,  but  blocked  9  daily 
newspapers  with  total  circulation  of  176,- 
280  copies.  In  the  state  of  Maine  the 
Globe  sold  3,667  copies  daily  in  1973,  but 
blocked  9  daily  newspapers  with  total  cir¬ 
culation  of  271,352.  In  the  state  of  Ver¬ 
mont  the  Globe  sold  only  2,349  copies 
daily  in  1973,  but  blocked  9  daily  news¬ 
papers  with  total  circulation  of  122,042. 
In  the  state  of  Massachusetts  outside  of 
Boston  the  Globe’s  usual  territory  cov¬ 
ered  all  or  portions  of  10  counties,  within 
which  30  daily  newspapers  with  total 
combined  circulation  of  802,303  were 
published  in  1973. 

Thus,  in  1973,  57  daily  newspapers  with 
total  circulation  of  1,371,977  copies  were 
published  outside  of  the  city  of  Boston  in 
the  Globe’s  “usual”  territory.  However, 
most  of  the  Globe’s  circulation  in  1973 
was  located  in  six  counties  in  Massachu¬ 
setts:  Essex,  Middlesex,  Norfolk,  Plym¬ 
outh,  Suffolk,  and  Barnstable.  The  Globe 
sold  approximately  420.808  copies  daily  in 
those  six  counties  in  1973,  out  of  its  total 
circulation  of  462,486. 

Under  the  proposed  Judgment,  the 
Globe  would  lose  its  exclusivity  over  46 
daily  newspapers  with  total  circulation 
of  968,058  copies  in  1973,  or  70.6  percent 
of  the  total  circulation  of  all  daily  and 
weekly  papers  published  ouside  the  city  of 
Boston  and  now  excluded  by  the  Globe 
from  features.  In  addition  the  Globe 
would  lose  its  exclusivity  over  all  week¬ 
lies  and  other  media  without  restriction, 
no  matter  where  they  are  located  and 
no  matter  what  their  circulation.  The 
statement  of  the  Salem  (Mass.)  Evening 
News  that  the  Globe  will  retain  92  per¬ 
cent  of  its  former  exclusivity  is  based 
upon  an  incorrect  premise,  for  it  con¬ 
fuses  the  Globe’s  own  circulation  with  its 
exclusivity. 

Whether  the  reduction  in  the  Globe’s 
exclusivity  is  measured  in  terms  of  the 
number  of  newspapers  and  other  media 
which  will  no  longer  be  excluded,  the 
number  of  readers  benefited,  or  any  other 
valid  test,  it  is  clear  that  the  Globe  will 
face  a  substantial  reduction  in  its  ex¬ 
clusivity  under  this  proposed  Judgment. 

F.  Is  the  Proposed  Final  Judgment 
Arbitrary? 

Comment.  Several  comments  claimed 
that  the  proposed  Judgment  was  arbi¬ 
trary  in  whole  or  in  part. 

The  comment  of  the  Hyannis  (Mass.) 
Cape  Cod  Standard-Times  said: 

The  position  previously  taken  by  the 
United  States  Government  was  that  "any  fea- 
ture  exclusively  extending  beyond  the  city  of 
publication  (Boston)  was  unreasonable  and 


should  be  enjoined”.  It  is  respectfully  sub¬ 
mitted  that  this  principle  continues  to  be  a 
sound  principle,  when  weighed  against  a  for¬ 
mula  which  is  simply  arbitrary,  unfairly  dis¬ 
criminatory  against  certain  newspapers,  and 
has  no  factual  Justification,  (p.  3). 

Response.  The  formulas  incorporated 
in  the  proposed  Judgment  are  not  arbi¬ 
trary.  They  are  based  upon  the  Govern¬ 
ment’s  evaluation  of  the  evidence  devel¬ 
oped  in  preparing  this  case  for  trial. 

The  Government  contacted  almost  all 
of  the  newspapers  in  the  Globe’s  “usual” 
territory  in  the  course  of  this  case.  Inten¬ 
sive  discovery  was  undertaken  of  the  doc¬ 
uments  in  the  files  of  all  of  the  defend¬ 
ants  which  related  to  each  newspaper  in 
the  “usual”  territory.  The  Government 
took  oral  depositions  of  the  Globe  man¬ 
agement.  The  defendants  took  oral  depo¬ 
sitions  of  15  editors  and  publishers  who 
had  been  designated  by  the  Government 
as  prospective  witnesses.  The  defendants 
focused  on  the  nature  and  extent  of  com¬ 
petition  between  the  Globe  and  the  news¬ 
papers  of  these  editors  and  publishers. 

The  Government  was  unwilling  to  con¬ 
sider  any  settlement  which  would  con¬ 
tinue  the  Globe’s  exclusivity  over  news¬ 
papers  located  in  counties  where  the 
Globe  did  not  have  substantial  daily  cir¬ 
culation,  or  over  daily  newspapers  with 
small  circulation,  or  over  media  other 
than  daily  newspapers.  The  Globe  was 
unwilling  to  consider  any  settlement  that 
did  not  permit  it  to  continue  to  have 
exclusivity  over  certain  daily  newspapers 
that  it  believed  were  substantial  com¬ 
petitors  for  circulation. 

We  have  previously  explained  in  Sec¬ 
tion  II  (D)  the  reasons  why  we  con¬ 
cluded  that  a  negotiated  settlement  of 
this  case  was  appropriate  and  why  we 
acknowledge  the  difficulty  of  articulat¬ 
ing  precise  standards  that  would  sepa¬ 
rate  those  newspapers  that  may  continue 
to  be  excluded  by  the  Globe  from  those 
that  may  not.  It  is  our  conclusion  that 
what  is  embodied  in  the  proposed  Judg¬ 
ment  represents  as  much  relief  as  we 
could  have  obtained  by  a  negotiated  set¬ 
tlement;  to  obtain  more  relief  it  would 
have  been  necessary  for  the  case  to  go 
to  trial.  We  have  previously  explained 
how  we  assessed  the  risks  of  trial.  We 
do  not  believe  that  what  the  proposed 
Judgment  permits  the  Globe  by  way  of 
exclusivity  is  arbitrary.  It  limits  Globe 
exclusivity  to  comities  in  which  it  has 
substantial  circulation  (5,000  copies) 
and  substantial  household  penetration 
(20  percent  or  more)  and  bars  Globe  ex¬ 
clusivity  even  in  those  counties  over 
newspapers  with  a  circulation  of  less 
than  11,750.  This  formula  results,  we 
think,  in  a  restriction  on  Globe  exclusiv¬ 
ity  which  will  Insure  that  it  does  not  con¬ 
tinue  to  exclude  any  newspapers  with 
which  it  competes  only  minimally. 

G.  The  Limits  of  the  Proposed  Final 
Judgment: 

Comments.  A  number  of  comments 
were  received  which  criticized  the  pro¬ 
posed  Judgment  for  not  including  addi¬ 
tional  prohibitions,  such  as  the  follow¬ 
ing.  Several  comments  discussed  the 
quality  of  the  features  licensed  to  the 
Globe.  For  example,  the  comment  of  the 
Morristown  (N.J.)  Daily  Record  said: 


The  very  reason,  for  such  exclusivity  Is  the 
recognized  quality  of  the  features  sought 
to  be  excluded,  (p.  3). 

The  comment  of  the  Lowell  (Massa¬ 
chusetts)  Sun  Publishing  Company  said : 

Even  if  there  were  12,000  rather  than  120 
(as  alleged  by  the  government)  other  fea¬ 
tures  available,  no  mention  has  been  made 
relative  to  the  quality  of  such  features  from 
an  individual  publisher's  rather  than  the 
government’s  point  of  view.  (p.  6). 

Several  comments  discussed  the  ques¬ 
tion  of  “first  refusals”.  The  comment  of 
the  Bucks  County  (Pa.)  Courier  Times 
said: 

It  is  the  established  procedure  for  the 
syndicates  to  offer  features  to  the  metropoli¬ 
tan  newspapers  first  and  only  to  the  subur¬ 
ban  newspapers  upon  refusal.  This  first  re¬ 
fusal  practice  insures  the  maintenance  of 
exclusivity  agreements  ad  infinitum.  This 
problem  Is  Ignored  by  the  proposed  settle¬ 
ment  and  should  be  enjoined,  (p.  3). 

Comments  were  also  received  concern¬ 
ing  the  question  of  “second  rights”.  The 
comment  of  Pontiac  (Michigan)  Oak¬ 
land  Press  said: 

Any  newspaper  should  be  able  to  claim 
"second  rights”  on  syndicated  material.  This 
would  provide  the  original  buyer  with  exclu¬ 
sivity  over  first  publication,  namely  publica¬ 
tion  within  a  reasonable  time  of  receipt. 
Another  newspaper  would  be  able  to  pub¬ 
lish  the  same  material  after  first  publication, 
or  no  later  than  24  hours  from  the  time  the 
first  buyer  had  the  opportunity  to  publish 
it.  (p.  6). 

Response.  No  attempt  was  made  to 
include  a  “quality”  evaluation  of  fea¬ 
tures  in  the  proposed  Judgment.  There  is 
no  universally  accepted  test  of  the  popu¬ 
larity,  quality,  or  importance  of  syndi¬ 
cated  features.  A  feature  which  is  well- 
read  in  one  community  may  be  poorly  re¬ 
ceived  in  another.  Editors  subjectively 
evaluate  features.  Virtually  every  fea¬ 
ture  which  an  editor  wants  to  license  is 
a  “quality”  feature  in  his  opinion.  Since 
there  are  large  numbers  of  syndicated 
features  available,  the  Government  did 
not  consider  an  evaluation  of  individual 
features  to  be  a  necessary  part  of  the 
proposed  Judgment.  Moreover,  any  at¬ 
tempt  to  evaluate  the  “quality”  of  fea¬ 
tures  in  a  Judgment  would  involve  the 
Government  and  the  Court  in  a  constant 
monitoring  of  what  the  Government 
considers  to  be  highly  subjective  factors, 
totally  incapable  of  determination  by 
reference  to  objective  standards. 

“First  refusal”  clauses  were  not  com¬ 
monly  found  in  the  Globe’s  feature  li¬ 
censes.  Although  some  editors  in  the 
Globe’s  “usual”  territory  stated  that  they 
believe  that  “first  refusals”  existed, 
others  said  that  the  syndicates  no  longer 
went  first  to  the  Globe  with  new  features. 
We  concluded  that  there  was  inadequate 
evidence  of  any  agreements  between  the 
syndicates  and  the  Globe  respecting  first 
refusal  rights  to  support  an  injunctive 
provision  in  the  decree.  First  refusals 
were  not  charged  in  the  Complaints  and 
were  never  part  of  the  Government’s 
case  against  the  Globe. 

As  for  the  argument  on  “post  publi¬ 
cation”  rights,  we  believe  that  there  Is  a 
basic  premise  that  must  be  examined. 
Underlying  the  proposal  tor  post  pub- 
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lication  access  to  features  by  newspapers 
that  otherwise  may  be  excluded  from 
features  by  the  Globe  is  the  notion  that 
whatever  justification  may  exist  for 
Globe  exclusively  on  a  same  day  basis 
disappears  once  the  Globe  has  published 
the  feature.  We  doubt  that  this  is  cor¬ 
rect.  If  the  proposed  Judgment  is  found 
by  the  Court  properly  to  permit  the 
Globe  to  have  some  measure  of  exclusiv¬ 
ity  over  other  daily  newspapers,  it  would 
be  inconsistent  with  that  conclusion  to 
require  that  exclusivity  to  terminate  “no 
later  than  24  hours  from  the  time  the 
first  buyer  had  the  opportunity  to  pub¬ 
lish  •  •  •"  Many  features,  most  notably 
comic  strips,  do  not  lose  whatever  appeal 
they  have  for  readers  with  the  passage 
of  time.  They  are  not  timely,  in  that  they 
need  not  be  published  on  a  certain 
date1  and  if  there  is  validity  to  the  as¬ 
sertion  that  exclusivity  over  features 
helps  the  Globe  to  sell  newspapers,  that 
effect  cannot  be  said  to  diminish  with 
the  lapse  of  a  few  days  or  weeks.  If  there 
are  readers  who  would  otherwise  buy 
another  Boston  area  newspaper,  and  who 
bought  the  Globe  only  for  its  comic 
strips,  they  would  not  continue  to  do  so 
if  they  could  read  those  same  comics  the 
following  week  in  the  other  newspaper. 

For  features  that  are  timely  (e.g.  poli¬ 
tical  columns  and  cartoons)  approxi¬ 
mately  the  same  considerations  apply. 
Any  meaningful  post  publication  rights 
would  have  to  be  very  short  term.  But 
here  again,  if  there  are  readers  who  buy 
the  Globe  in  preference  to  their  local 
newspaper  only  because  the  Globe  pub¬ 
lished  certain  columns  they  liked,  they 
could  not  be  expected  to  continue  that 
practice  if  they  could  read  these  columns 
the  next  day  in  the  local  paper.  Requir¬ 
ing  post-publication  access  by  all  news¬ 
papers  would  be  equivalent  to  a  total  ban 
on  exclusivity. 

H.  The  Proposed  Pinal  Judgment  Re¬ 
flects  the  Interaction  of  the  Antitrust 
Laws  and  the  First  Amendment: 

Comments.  Many  comments  were  re¬ 
ceived  which  discussed  the  proposed 
Judgment  in  terms  of  the  First  Amend¬ 
ment. 

The  comment  of  the  (Conn.)  Journal 
Publishing  Co.,  Inc.,  stated  that  the  dis¬ 
position  of  the  proposed  consent  decree 
must  be  made  in  the  context  of  the  anti¬ 
trust  issues  as  applied  to  First  Amend¬ 
ment  matters.  This  comment,  like  many 
others,  quoted  the  following  language 
from  “Associated  Press  v.  United  States,” 
326  U.S.  1,  20  (1045)  (hereinafter  “As¬ 
sociated  Press”) : 


Impose  restraints  upon  that  constitutionally 
guaranteed  freedom.  Freedom  to  publish 
means  freedom  for  all,  and  not  for  some. 
Freedom  to  publish  is  guaranteed  by  the 
Constitution,  but  freedom  to  combine  to 
keep  others  from  publishing  is  not.  Freedom 
of  the  press  from  governmental  interference 
under  the  First  Amendment  does  not  sanc¬ 
tion  repression  of  that  freedom  by  private 
Interests.  (Emphasis  added  by  the  Journal 
Publishing  Oo.,  p.  *7.) 

The  comment  of  the  Morristown  (N.J.) 
Daily  Record  stated  that  “the  soundest 
rule  is  that  of  a  totally  free  market.” 
It  continued : 

The  United  States  Supreme  Court  and 
many  other  courts  of  our  land  have  time  and 
again  recognized  the  Importance  of  freedom 
of  the  press  and  the  free  exchange  of  Ideas 
and  communication  which  freedom  of  the 
press  guarantees.  Legislative  attempts  and 
those  of  libel  Utigants  to  encroach  upon  and 
restrict  freedom  of  the  press  have  been  uni¬ 
formly  turned  aside.  The  Boston  Globe  con¬ 
sent  decree  would  sanction  what  you  onoe 
pledged  to  eliminate,  namely,  “Illegal  ter¬ 
ritorial  exclusivity  of  features.”  We  there¬ 
fore  object  to  this  serious  diminution  of  a 
free  press  (p.  4) . 

The  comment  of  the  Southbridge 
(Mass.)  Evening  News  said: 

I  believe  that  the  best  policy  would 
guarantee  a  completely  free  marketplace. 
We  are  dealing  here  with  Ideas  and  Informa¬ 
tion,  not  shoe  polish  or  soda  pop.  A  de¬ 
mocracy  requires  the  best  Informed  public 
It  can  get.  That  is  why  wire  services  needed 
to  be  available  to  all  papers  and  that  Is  why 
syndicated  material  needs  to  be  available 
to  all  papers.  Territorial  exclusivity  should  be 
barred. 

*  *  *  An  Important  principle  Is  Involved. 
The  press  and  the  public  would  be  better 
served  by  the  Justice  Department  going  to 
trial  for  what  Is  right  than  being  party  to  a 
consent  decree  that  legitimizes  unfair  com¬ 
petition  and  discourages  the  free  flow  of  in¬ 
formation  and  Ideas.  When  It  comes  to  In¬ 
formation  and  Ideas,  any  restraint  of  trade 
is  unreasonable.  <p.  3) . 

Response.  Many  comments  have  ex¬ 
pressed  the  belief  that  all  exclusivity 
over  syndicated  features  is  prohibited  by 
the  First  Amendment.  The  syndicated 
features  cases  do  not  and  could  not  as¬ 
sert  that  the  defendants  are  violating  the 
First  Amendment.  The  First  Amendment 
applies  only  to  govemmentally  imposed 
restraints  on  freedom  of  the  press  and 
not  to  those  resulting  from  the  activities 
of  private  persons. 

Nonetheless,  we  believe  that  the  First 
Amendment,  and  the  Supreme  Court’s 
interpretation  of  it  in  antitrust  cases, 
have  some  relevance  to  the  restraints 
present  in  this  litigation.  The  proposition 
that  the  public  interest  is  being  unneces¬ 
sarily  harmed  by  the  contractually  im¬ 
posed  restraints  on  the  licensing  of  fea¬ 
tures  finds  support  in  the  constitutional 
principle  that  favors  the  broadest  dis¬ 
semination  of  ideas.  (See  the  Associated 
Press  case,  326  U.S.  1,  20).  But  that  con¬ 
stitutional  principle,  while  it  is  relevant 
to  the  issue  of  the  public  interest  as  it  is 
affected  by  these  ancillary  restraints, 
cannot  be  read  to  mandate  a  total  ban 
on  exclusivity. 

HI.  Plaintiff’s  Response  to  Comments 
Regarding  Specific  Numbered  Sections 

of  the  Proposed  Final  Judgment. 


The  following  constitutes  the  Govern¬ 
ment’s  response  to  comments  concern¬ 
ing  specific  numbered  sections  of  the 
proposed  Judgment. 

A.  Judgment  Section  IKB) :  “News¬ 
paper”  means  a  daily  and  a  daily  and 
Sunday  newspaper  of  general  circula¬ 
tion. 

Comment.  The  comment  of  the  Pon¬ 
tiac  (Michigan)  Oakland  Press  said: 

The  Judgment  defines  a  newspaper  as  a 
“dally.”  It  omits  weekly  or  semi-weekly  news¬ 
papers.  some  of  which  constitute  major 
competition  In  large  metropolitan  areas. 
Whatever  the  Intent  of  the  Judgment,  It  Is 
a  mistake  to  Ignore  these  newspapers,  (p.  4) . 

Response.  The  comment  seems  to  be 
based  on  a  misapprehension  that  the 
Judgment  will  permit  Globe  exclusivity 
over  non-daily  newspapers.  In  fact  the 
purpose  of  this  provision  was  to  define 
the  only  media  over  which  the  Globe 
could  have  any  exclusivity.  Under  the 
proposed  Judgment  the  Globe  will  lose 
all  exclusivity  over  weekly  and  semi¬ 
weekly  newspapers.  It  will  retain  ex¬ 
clusivity  only  over  daily  newspapers,  and 
over  daily  and  Sunday  newspapers, 
where  the  Globe  meets  all  of  the  tests  of 
Section  IV  of  the  proposed  Judgment. 

B.  Judgment  Section  IKE ) :  “Circula¬ 
tion”  means  the  average  daily  paid  cir¬ 
culation  of  a  newspaper,  such  circulation 
to  be  determined  from  the  applicable 
Audit  Bureau  of  Circulations’  annual 
audit  report  or,  for  non-ABC  newspa¬ 
pers,  from  the  “Statement  of  Ownership, 
Management  and  Circulation”  filed  with 
the  U.S.  Postal  Service. 

Comment.  The  comment  of  the  Pon¬ 
tiac  (Michigan)  Oakland  Press  criticized 
this  definition: 

“Circulation”  is  defined  according  to  an 
Audit  Bureau  of  Circulation  report.  A  num¬ 
ber  of  newspapers,  particularly  weeklies,  do 
not  belong  to  ABC  and  their  circulations  are 
not  verifiable  according  to  these  standards. 
Likewise,  a  statement  of  ownership  (accord¬ 
ing  to  my  understanding)  is  not  required 
of  every  publication — certainly  not  those 
which  don’t  use  the  mails.  Therefore  another 
alternative  should  be  shown  for  verifying 
circulation,  (p.  4) . 

Response.  Every  daily  newspaper 
which  may  continue  to  be  excluded  from 
features  by  the  Globe  is  either  a  member 
of  the  Audit  Bureau  of  Circulations  or 
submits  a  “Statement  of  Ownership”  to 
the  U.S.  Postal  Service.  Since  the  Globe 
will  have  no  exclusivity  over  weeklies,  it 
is  not  necessary  to  define  their  circula¬ 
tion. 

C.  Judgment  Section  II  (F) :  “Com¬ 
bined  daily  Circulation”  means  the  sum 
of  the  defendant  Globe  Newspaper  Com¬ 
pany’s  morning  and  evening  Circula¬ 
tion. 

Comment.  Hie  comment  of  the 
Quincy  (Mass.)  Patriot  Ledger  criticized 
the  use  of  “Combined  daily  Circulation”, 
noting  with  regard  to  the  newspapers 
which  may  continue  to  be  excluded  by 
the  Globe: 

None  has  both  a  morning  and  an  evening 
edition.  The  other  Boston  dally  (The. Boston 
Herald  American)  publishes  In  the  morning 
only.  The  remaining  eleven  papers  men¬ 
tioned,  including  The  Patriot  Ledger  (Quln- 


The  First  Amendment,  far  from  providing 
an  argument  against  application  of  the 
Sherman  Act,  here  provides  powerful  reasons 
to  the  contrary.  That  Amendment  rests  on 
the  assumption  that  the  widest  possible  dis¬ 
semination  at  Information  from  diverse  and 
antagonistic  sources  Is  essential  to  the  wel¬ 
fare  of  the  public,  that  a  free  press  Is  a  con¬ 
dition  of  a  free  society.  Surely  a  command 
that  the  government  Itself  Shall  not  impede 
the  free  flow  of  Ideas  does  not  afford  non¬ 
governmental  combinations  a  refuge  If  they 


1  Re-releases  of  the  comic  strip  “Orphan 

Annie”  that  first  appeared  In  the  1980's  cur¬ 
rently  are  being  published  In  a  number  of 

newspapers. 
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cy) ,  do  not  publish  in  the  morning  and  are 
strictly  evening  papers. 

Accordingly,  the  use  of  “Combined  Daily 
Circulation”  Is  unrealistic  in  the  present 
Eastern  Massachusetts  newspaper  market.  It 
also  seems  unduly  favorable  to  the  Globe. 
(P-5). 

Response.  Both  the  morning  and  eve¬ 
ning  Globe  circulate  in  all  six  of  the 
Massachusetts  counties  in  which  the 
Globe  may  retain  exclusivity  under  the 
proposed  Judgment.  Unlike  some  other 
newspapers  which  have  both  morning 
and  evening  editions,  the  Globe  pub¬ 
lishes  most  of  the  features  it  licenses  in 
both  editions  on  the  same  day.  Under 
these  circumstances,  the  Government 
concluded  that  the  use  of  “Combined 
daily  Circulation”  was  appropriate  in 
any  test  which  related  the  Globe’s  ex¬ 
clusivity  to  its  circulation. 

D.  Judgment  Section  n  (H) :  “House¬ 
holds”  shall  be  determined  from  the  ap¬ 
plicable  Audit  Bureau  of  Circulations’ 
Annual  Audit  Report  for  Globe  News¬ 
paper  Company. 

Comment.  The  comment  of  the  Pontiac 
(Michigan)  Oakland  Press  criticized  this 
Section  of  the  proposed  Judgment  for 
using  an  ABC  report  to  determine 
“Households”,  since  a  number  of  news¬ 
papers  are  not  members  of  the  Audit 
Bureau  of  Circulations,  (p.  4) . 

Response.  The  Government  decided  to 
use  the  ABC  estimate  of  “Households” 
because  it  is  available  more  frequently 
than  the  county  statistics  prepared  by 
the  United  States  Census  Bureau.  The 
fact  that  some  newspapers  are  not  mem¬ 
bers  of  ABC  makes  no  difference  in  this 
context.  The  information  in  question  is 
readily  available  to  any  interested  per¬ 
son  from  ABC. 

E.  Judgment  Section  IV :  Globe  is  en¬ 
joined  from  licensing  any  feature  from 
any  syndicate  with  a  condition,  agree¬ 
ment  or  understanding  limiting  the  ter¬ 
ritory  within  which  or  the  persons  to 
whom  such  feature  may  be  licensed; 
provided,  however,  that  Globe  and  a 
syndicate  may  agree  that  the  syndicate 
will  not  license  the  feature  to  any  other 
newspaper  not  then  licensing  it,  having 
a  Circulation  in  excess  of  11,750  copies, 
and  published  in  a  county  where  the  de¬ 
fendant  Globe  (1)  has  a  Combined  daily 
Circulation  equal  to  at  least  20%  of  the 
Households  in  the  county,  and  (2)  has 
a  Combined  daily  Circulation  equal  to 
at  least  5,000  copies. 

Section  IV  contains  the  principal  limit¬ 
ing  provisions  of  the  proposed  Judgment. 
Comments  were  received  concerning  each 
operative  part  of  the  Section. 

Comments  Regarding  the  Use  of  20 
percent.  The  Lawrence  (Mass.)  Eagle- 
Tribune  commented  on  the  20  percent 
test: 

The  use  of  20%  penetration  of  households 
Is  not  valid.  The  use  of  the  20%  figure  Is 
arbitrary  and  has  been  agreed  to  by  Globe 
probably  because  It  permits  exclusivity  in 
the  very  counties  In  which  Globe  desires 
exclusivity  In  Massachusetts,  namely,  Essex, 
Middlesex,  Norfolk,  Plymouth,  Suffolk, 
Barnstable,  (p.  7). 

The  comment  of  the  Quincy  (Mass.) 
Patriot  Ledger  said: 


(The)  20%  figure  is  extremely  favorable 
to  the  Globe.  Were  that  level  to  be  raised  a 
mere  2%,  exclusivity  would  be  lost  in  three 
of  the  six  counties  for  which  It  Is  to  be  re¬ 
tained,  namely,  Essex,  Plymouth  and  Barn¬ 
stable.  (p.  4) . 

Response.  The  derivation  of  the  20 
percent  test  was  explained  above  in  Sec¬ 
tion  H  P  above.  The  use  of  a  formula 
linking  exclusivity  to  circulation  is  in¬ 
tended  to  require  (or  permit)  changes  in 
the  Globe’s  territorial  arrangements  as 
conditions  change  over  time.  While  it  is 
true  that  in  the  future  the  Globe  may, 
if  it  increases  its  circulation  and  pene¬ 
tration  in  additional  counties,  obtain  ex¬ 
clusivity  over  additional  newspapers,  the 
Globe  may  also  lose  the  exclusivity 
initially  permitted  under  this  proposed 
Judgment  over  those  newspapers  pub¬ 
lished  in  any  county  where  the  Globe’s 
circulation  or  penetration  declines  below 
the  established  minim  urns.  Indeed,  the 
comment  of  the  Quincy  (Mass.)  Patriot 
Ledger  forecast  a  possible  circulation 
loss  for  the  Globe  in  Plymouth  County 
in  1975: 

Such  a  drop  is  not  unlikely.  The  chart 
attached  to  the  Competitive  Impact  State¬ 
ment  shows  the  Globe  as  having  in  1974  a 
penetration  of  20.7%  of  Plymouth  County. 
Almost  immediately  after  the  filing  of  the 
consent  decree,  the  Globe  announced  a  price 
Increase  from  15  (cents)  to  20  (cents).  His¬ 
torically,  such  increases  have  always  de¬ 
creased  circulation  of  a  given  paper.  Accord¬ 
ingly,  the  Globe  could  well  dip  below  20% 
in  Plymouth  County  in  1975.  (p.  7). 

Comments  Regarding  the  Use  of 
County  Lines.  The  comment  of  the  Salem 
(Mass.)  Evening  News  said: 

The  question  must  also  be  raised  as  to  the 
use  of  County  lines  for  determining  ex¬ 
clusivity.  The  Commonwealth  of  Massachu¬ 
setts  has  counties  that  are  completely  unlike 
the  compact  and  powerful  political  entities 
that  exist  in  other  states.  In  Massachusetts, 
the  counties  were  established  prior  to  the 
foundation  of  this  Country  and  exhibit  all 
the  idlosyncracles  of  ancient  time.  (p.  7). 

The  comment  of  the  Bucks  County 
(Pa.)  Courier  Times  said: 

Reporting  options  under  the  Audit  Bureau 
of  Circulations  rules  (Article  V,  Section  1) 
are  either  (1)  a  primary  market  area,  (2)  a 
retail  trading  zone  and  city  trading  zone,  or 
(3)  both.  Under  the  proposed  final  Judgment, 
the  definition  selected  is  county,  making  the 
6,000/20%  test  on  exclusivity  a  oountywide 
test  which  is  utilized  almost  exclusively  by 
metropolitan  newspapers.  The  countywide 
test  is  consistent  with  the  metropolitan 
newspapers’  practice  of  showing  their  cover¬ 
age  on  a  countywlde  basis  throughout  their 
markets  even  though  it  is  not  the  primary 
reporting  practice  under  ABC  rules.  Such  a 
test  is  inappropriate  and  selected  for  the 
convenience  and  advantage  of  the  metropoli¬ 
tan  newspapers  and  should  be  discarded  in 
favor  of  tests  consistent  with  the  primary 
ABC  reporting  options.  The  ABC’s  reporting 
options  would  permit  legitimate  comparisons 
among  newspapers  in  competing  markets  if 
and  when  tests  were  utilized,  (pp.  3  and  4). 

The  comment  of  the  Lawrence  (Mass.) 
Eagle-Tribune  suggested  that  the  ABC 
Audit  Report’s  principal  thrust  relates 
to  “Standard  Metropolitan  Statistical 
Area”  (hereinafter  “SMSA”) ,  and  urged 
that  a  demographic  area  different  from 


the  “artificial”  county  unit  be  used,  if 
any  area  is  to  be  used.  (pp.  6  and  7) . 

Response.  During  the  years  that  these 
cases  have  been  in  litigation  the  Govern¬ 
ment  has  considered  each  of  the  geo¬ 
graphic  zones  utilized  in  the  newspaper 
industry  as  a  possible  limitation  for  ex¬ 
clusivity.  Three  of  the  areas  in  question 
were  established  by  the  Audit  Bureau  of 
Circulations:  the  city  zone,  the  retail 
trading  zone,  and  the  primary  market 
area.  The  fourth,  the  SMSA,  was  estab¬ 
lished  by  the  U.S.  Bureau  of  the  Budget 
(now  the  Office  of  Management  and 
Budget) . 

The  city  zone  is  the  geographic  area 
encompassing  the  corporate  limits  of  the 
city  in  which  a  newspaper  is  published 
plus,  in  some  instances,  the  contiguous 
areas  that  have  been  built  up  adjacent  to 
or  surrounding  the  city  of  publication. 
The  Boston  city  zone  includes  the  follow¬ 
ing  cities  and  towns  in  which  daily  news¬ 
papers  are  published:  Boston,  Chelsea, 
Dedham,  Lynn,  Malden,  Medford,  Mel¬ 
rose,  Quincy,  Waltham,  Woburn,  and 
Wakefield.  It  was  not  possible  to  reach 
a  settlement  with  the  Globe  on  the  basis 
of  its  city  zone. 

The  retail  trading  zone  is  defined  as 
the  area  beyond  the  city  zone  whose  resi¬ 
dents  regularly  trade  to  an  important  de¬ 
gree  with  the  retail  merchants  in  the 
city  zone.  The  retail  trading  zone  ap¬ 
pears  to  be  a  fairly  nebulous  concept. 
The  determination  of  the  size  of  a  news¬ 
paper’s  retail  trading  zone  is  initiated  by 
the  newspaper  itself,  by  submitting  a 
proposed  zone  to  ABC,  which  either  ac¬ 
cepts  or  rejects  the  proposal  after  mak¬ 
ing  a  study  of  the  matter.  The  criteria  on 
which  the  retail  trading  zone  may  be 
drawn  vary  from  city  to  city.  The  retail 
trading  zone  of  the  Boston  Globe  in¬ 
cludes,  in  addition  to  the  city  zone,  the 
following  cities  and  towns  in  which  daily 
newspapers  are  published:  Attleboro, 
Beverly,  Brockton,  Framingham,  Glou¬ 
cester,  Haverhill,  Lawrence,  Lowell, 
Marlborough -Hudson  (one  newspaper), 
Milford,  Salem  and  Taunton.  The  retail 
trading  zone  was  not  used  by  the  Gov¬ 
ernment  because  it  is  initiated  by  the 
newspaper  itself,  is  subject  to  unpredict¬ 
able  changes,  and  is  too  nebulous  a 
concept. 

The  primary  market  area  was  initially 
defined  in  a  rule  of  ABC  as  any  combina¬ 
tion  of  adjacent  counties  or  smaller  cen¬ 
sus  units,  provided  the  publisher  was  able 
to  show  at  least  20  percent  coverage  of 
each  census  unit  in  the  area.  ABC  had 
initially  hoped  that  this  concept  would 
be  self -policing,  but  this  has  apparently 
not  worked  out  in  practice.  The  Globe’s 
primary  market  area  consists  of  the 
Massachusetts  counties  of  Essex,  Middle¬ 
sex,  Norfolk,  Plymouth,  and  Suffolk.  The 
only  difference  between  this  area  and  the 
result  reached  under  the  proposed  Judg¬ 
ment’s  5,000/20  percent  test  is  the  non¬ 
contiguous  county  of  Barnstable.  The  fact 
that  a  county  is  not  contiguous  seems  of 
little  relevance  in  determining  the  area 
in  which  a  newspaper  is  competing  for 
sales. 

The  SMSA  was  established  to  enable 
all  federal  statistical  agencies  to  uttQae 
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the  same  boundaries  in  publishing  sta¬ 
tistical  data  useful  for  analyzing  metro¬ 
politan  problems.  Factors  that  are  con¬ 
sidered  in  establishing  an  area  as  a 
SMSA  are  population,  metropolitan 
character,  and  criteria  of  social  and  eco¬ 
nomic  integration.  The  Boston  SMSA  in¬ 
cludes  the  following  cities  and  towns  in 
which  daily  newspapers  are  published: 
Beverly,  Boston,  Chelsea,  Dedham, 
Framingham,  Lynn,  Malden,  Medford, 
Melrose,  Quincy,  Salem,  Waltham,  Wo¬ 
burn  and  Wakefield.  The  Government 
had  considered  the  use  of  the  SMSA  as 
a  basis  for  negotiations,  with  a  limitation 
for  small  newspapers.  The  Globe  was  un¬ 
willing  to  proceed  along  these  lines,  be¬ 
cause  it  believed  it  faced  significant  com¬ 
petition  from  newspapers  which  were  lo¬ 
cated  outside  of  the  SMSA. 

Comments  Regarding  the  Use  of  11,750. 
The  comment  of  the  Lawrence  (Mass.) 
Eagle-Tribune  said: 

Nowhere  In  the  proposed  oonsent  decree  or 
tn  the  Competitive  Impact  Statement  filed 
with  the  Court  Is  there  any  mention  or  Justi¬ 
fication  for  setting  the  figure  at  11,750  copies. 
The  Government  6hould  be  required  to  dis¬ 
close  the  rationale  behind  setting  this  figure 
and  all  factors  which  entered  Into  such  a 
determination,  (pp.  5  and  6) . 

The  comment  of  the  Quincy  (Mass.) 
Patriot  Ledger  stated  that  the  proposed 
Judgment  is  not  entirely  clear  on 
whether  the  11,750  circulation  test  is 
applied  annually,  (p.  8). 

Response.  The  proposed  Judgment  re¬ 
sulted  from  bargaining  between  the  Gov¬ 
ernment  and  the  Globe.  The  Government 
sought  an  exception  for  small  newspapers 
from  any  exclusive  area  which  the  Globe 
might  retain.  In  the  course  of  these  nego¬ 
tiations  the  Government  found  that  the 
Globe  would  not  agree  to  an  exception 
for  the  Malden  newspaper  or  any  larger 
newspaper.  The  Government  determined 
that  it  was  unwilling  to  permit  the  Globe 
to  retain  exclusivity  over  the  Gloucester 
newspaper.  Since  the  circulation  of  the 
Malden  newspaper  at  that  time  was  ap¬ 
proximately  12,000  and  the  circulation  of 
the  Gloucester  newspaper  was  approxi¬ 
mately  11,500,  the  negotiations  settled  on 
the  number  11,750  as  the  break-off  point. 

The  11,750  test  is  to  be  applied  an¬ 
nually,  with  the  result  that  as  newspapers 
exceed  or  fall  below  that  number  their 
status  in  respect  of  the  proposed  Judg¬ 
ment  may  change.  However,  a  newspaper 
which  licenses  a  feature  when  its  circu¬ 
lation  is  11,750  or  less  can  not  later  be 
excluded  by  the  Globe  from  that  feature 
If  its  circulation  increases  to  more  than 
11,750. 

Comments  Regarding  Sunday  News¬ 
papers.  The  comment  of  the  Wilmington 
(Delaware)  News-Journal  stated  that  a 
newspaper  which  qualifies  for  syndicated 
material  based  on  its  Monday  to  Satur¬ 
day  circulation  should  not  be  denied  the 
right  to  the  same  syndicated  material  for 
a  Sunday  newspaper,  (p.  4) . 

The  comment  of  the  Bucks  County 
(Pa.)  Courier  Times  said: 

The  definition  of  a  newspaper  as  a  dally 
and/or  dally  and  Sunday  without  differenti¬ 
ating  between  dally  and  Sunday  circulation 
In  the  application  of  the  “test”  is  confus¬ 


ing.  If  a  newspaper  qualifies  under  the  Sun¬ 
day  teat,  does  It  also  qualify  for  exclusion 
daily?  (p.  2). 

.Response.  There  is  no  separate  Sunday 
circulation  test  in  this  proposed  Judg¬ 
ment.  Only  the  Globe’s  Combined  daily 
Circulation  is  used  in  the  5,000/20  per¬ 
cent  formula  of  the  Judgment  (Section 
IV).  Newspapers  which  meet  the  11,750 
or  less  exception  have  their  “Circulation” 
for  this  purpose  defined  in  Judgment 
Section  IKE)  as  the  average  daily  paid 
circulation  of  a  newspaper.  If  a  news¬ 
paper  may  not  be  excluded  from  features 
on  the  basis  of  its  or  the  Globe’s  daily 
circulation,  it  may  not  be  excluded  by 
reason  of  its  or  the  Globe’s  Sunday  cir¬ 
culation. 

Comment  Regarding  Wire  News  Serv¬ 
ices.  The  comment  of  the  Waukesha 
(Wisconsin)  Freeman  said  that  the  pro¬ 
posed  Judgment  “should  be  modified  to 
include  wire  news  services”. 

Response.  There  is  no  Globe  exclusiv¬ 
ity  over  major  wire  services  (AP  and 
UPI) .  Exclusivity  over  supplemental  wire 
news  services  (e.g..  New  York  Times 
News  Service;  Los  Angeles  Times - 
Washington  Post  News  Service)  was  not 
involved  in  this  case.  Since  it  was  not 
challenged  in  the  Complaints  there  is 
no  basis  for  the  suggested  prohibition 
on  it  in  this  proposed  Judgment. 

F.  Judgment  Section  V:  Globe  is  or¬ 
dered  and  directed,  within  thirty  (30) 
days  from  the  date  of  entry  of  this  Final 
Judgment  and  thereafter  between  De¬ 
cember  1  and  December  31  of  each  year, 
to  compile  a  list  of  those  newspapers 
that,  consistent  with  the  provisions  of 
Section  IV  of  this  Final  Judgment,  may 
be  prevented  from  licensing  a  feature 
licensed  to  Globe  as  a  result  of  an  agree¬ 
ment  between  Globe  and  a  syndicate.  In 
compiling  such  list  Globe  shall  use  the 
most  current  Circulation  and  Household 
data,  as  defined  in  Section  n  of  this  Final 
Judgment.  A  copy  of  such  list  shall  be 
furnished  to  plaintiff  and  to  each  syndi¬ 
cate  from  whom  Globe  licenses  any  fea¬ 
ture.  The  initial  list  shall  remain  in  effect 
until  January  1,  1976.  Thereafter  each 
subsequent  list  shall  determine  the  com¬ 
pliance  of  Globe’s  licenses  with  the  pro¬ 
visions  of  Section  IV  of  this  Final  Judg¬ 
ment  for  a  period  of  one  calendar  year, 
regardless  of  any  changes  in  Circulation 
or  Household  data  in  the  Interim. 

Comment.  The  comment  of  the  Quincy 
(Mass.)  Patriot  Ledger  said: 

At  the  very  least,  this  provision  should  be 
expanded  to  require  the  Globe  to  give  like 
notice  to  each  newspaper  appearing  on  Its 
list.  This  would  seem  simple  fairness  If  only 
for  the  reason  that  household  figures  are  at 
best  only  estimates  and  circulation  figures 
are  also  subject  to  at  least  some  argument 
especially  where  different  newspapers  are 
audited  as  of  different  dates,  (p.  10) . 

Response.  The  Government  does  not 
believe  that  this  modification  is  neces¬ 
sary.  The  information  from  which  the 
Globe  is  to  compile  this  list  is  readily 
available  to  any  newspaper  or  other  in¬ 
terested  person.  There  should  be  no  dis¬ 
pute  over  the  dates  of  the  information 
since  the  Globe  is  to  use  the  most  current 
Circulation  and  Household  data,  as  those 


terms  are  defined  in  Judgment  Section 
n.  In  any  event,  the  Government  will 
make  its  copy  of  this  list  available  upon 
request  to  any  newspaper  which  thinks 
that  it  may  be  improperly  excluded  by 
the  Globe. 

G.  Judgment  Section  VI:  (A)  Globe 
is  enjoined  from  enforcing,  or  claiming 
any  right  to  enforce,  those  provisions  of 
any  license  that  limit  the  territory  in 
which  or  the  persons  to  whom  a  feature 
may  be  licensed  if,  for  a  period  of  two 
(2)  consecutive  calendar  months,  it  has 
failed  to  publish  that  feature  at  least 
once. 

(B)  Globe  is  ordered  and  directed  to 
maintain  records  sufficient  to  show 
whether  each  feature  licensed  by  it  has 
been  published  at  least  once  within  each 
period  of  two  (2)  consecutive  calendar 
months.  In  any  instance  in  which  it  has 
failed  to  publish,  at  least  once  in  a  period 
of  two  (2)  consecutive  calendar  months, 
a  feature  licensed  by  it,  it  is  further  or¬ 
dered  and  directed  promptly  to  inform 
the  syndicate  from  whom  it  licenses  the 
feature  (1)  of  the  fact  of  such  non-pub¬ 
lication,  and  (2)  that  the  syndicate  is 
released  from  the  provision  in  the  license 
limiting  the  territory  in  which  or  the 
persons  to  whom  the  feature  may  be 
licensed. 

(C)  The  provisions  of  this  Section  VI 
shall  have  no  application  where  Globe 
fails,  for  a  period  of  two  (2)  consecutive 
calendar  months,  to  publish  at  least  once 
a  feature  licensed  by  it  if  the  feature 
was  not  made  available  to  it  by  the  syn¬ 
dicate  for  more  than  two  weeks  during 
such  period. 

Comment.  The  comment  of  the  River¬ 
side  (California)  Press  Enterprise  Co. 
said  of  Judgment  Section  VI(A) : 

That  requirement  Is  so  minimal.  I  think, 
as  to  be  virtually  no  requirement  at  all.  If 
a  newspaper  can  publish  a  given  feature — 
perhaps  even  a  seven-tlmes-weekly  feature — 
only  once  every  two  months  and  still  retain 
exclusivity,  it  is  the  same,  or  virtually  the 
same,  as  buying  the  feature  and  suppressing 
It  altogether,  which,  as  I  have  said  before,  I 
believe  Is  absolutely  wrong,  (p.  1). 

The  comment  of  the  Quincy  (Mass.) 
Patriot  Ledger  said  of  Judgment  Section 
VHB) : 

In  like  manner,  it  would  seem  only  fair 
and  reasonable  that  similar  notice  be  given 
to  any  paper  known  to  the  Globe  to  have 
been  previously  prevented  from  carrying 
this  feature,  (pp.  10  and  11) 

Response.  No  evidence  was  discov¬ 
ered  of  deliberate  suppression  of  fea¬ 
tures  by  the  Globe;  i.e.,  of  licensing 
features  for  the  purpose  of  keeping 
other  newspapers  from  publishing  them 
when  the  Globe  never  intended  to  pub¬ 
lish  the  features  Itself.  There  was  evi¬ 
dence  that  the  Globe  in  some  instances 
licensed  features  which  were  rarely  pub¬ 
lished  because  the  Globe  found  other 
materials  to  be  more  worthy  of  publica¬ 
tion  or  more  topical. 

Judgment  Section  VI  was  intended 
to  eliminate  this  situation  by  requiring 
the  Globe  to  monitor  more  closely  its 
use  of  the  features  It  licenses  exclusive¬ 
ly.  The  onoe  every  two  (3)  consecutive 
months  provision  was  considered  ade- 
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quate  to  ensure  against  Globe  non-use 
of  exclusively  licensed  features  without 
at  the  same  time  Imposing  an  unneces¬ 
sary  burden  of  review.  While  a  more 
stringent  use  requirement  might  be  con¬ 
sidered  appropriate  if  there  were  evi¬ 
dence  of  deliberate  suppression,  there 
was  no  such  evidence  in  this  case. 

We  do  not  think  it  is  necessary  to  re¬ 
quire  the  Globe  to  give  notice  of  non¬ 
use  to  newspapers.  Any  person  inter¬ 
ested  in  licensing  a  feature  can  examine 
the  Globe  and  determine  its  use  or  non¬ 
use  of  that  feature. 

IV.  Entry  of  the  Proposed  Final  Judg¬ 
ment  is  in  the  Public  Interest. 

In  determining  whether  or  not  the 
entry  of  this  Judgment  is  in  the  public 
interest  the  Court  should  keep  in  mind 
the  substantial  benefits  that  will  be 
gained  if  the  judgment  is  entered:  46 
daily  newspapers  and  countless  other 
media  in  New  England  will  no  longer 
be  subjected  to  Globe  exclusivity  over 
syndicated  features.  Of  those  46  news¬ 
papers  only  the  Guy  Gannett  Publishing 
Company,  publisher  of  four  Maine 
dailies,  filed  a  comment.  It  said: 

Certainly  those  papers,  Including  our  own, 
formerly  classified  as  Globe  hinterlands  are 
pleased  with  the  long  overdue  freedom  of 
choice  the  settlement  provides. 

And  especially  so  because,  although  the 
settlement  is  to  our  advantage  it  does  not 
appear  to  be  to  the  Globe’s  disadvantage 
under  the  circulation  formula  the  equity  of 
which  seems  so  adequately  documented  by 
the  county  by  county  penetration  figures. 

Of  the  11  daily  newspapers  that  will  for 
now  continue  to  be  excluded  by  the 
Globe  from  the  features  it  licenses,  six 
of  them  that  are  located  in  the  counties 
of  Barnstable,  Essex  and  Plymouth. 
Where  at  the  present  time  the  Globe’s 
percentages  of  household  penetration 


are  21.8  percent,  21.1  percent,  and  20.7 
percent,  respectively.  It  would  not  take 
a  substantial  decline  In  Globe  penetra¬ 
tion  in  any  of  those  counties  to  drop 
the  Globe’s  penetration  below  the  nec¬ 
essary  20  percent. 

Several  comments  requested  that  a 
hearing  be  held  to  determine  whether 
the  entry  of  the  proposed  Judgment  Is 
in  the  public  interest.  At  least  one  of  the 
comments,  that  of  the  Lorain  (Ohio) 
Journal,  requested  that  this  be  a  full- 
scale  evidentiary  hearing.  The  Govern¬ 
ment  does  not  believe  that  an  eviden¬ 
tiary  hearing  is  necessary.  The  com¬ 
ments  received  state  in  great  detail  the 
opinions  of  19  persons  and  organiza¬ 
tions  on  virtually  every  aspect  of  the 
exclusivity  question,  and  there  appear 
to  be  no  fact  Issues  that  could  be  re¬ 
solved  by  an  evidentiary  hearing. 

Conclusion.  For  the  reasons  stated 
above,  the  Government  submits  that  the 
entry  of  this  proposed  Final  Judgment  is 
in  the  public  interest,  and  respectfully 
requests  the  Court  to  make  such  a  find¬ 
ing. 

Dated :  June  20, 1975. 

Respectfully  submitted, 

Alan  L.  Marx. 

Charles  S.  Stark, 

Attorneys, 

U.S.  Department  of  Justice. 

Table  of  Comments  Received  bt  Plaintiff 
Pursuant  to  15  UB.C.  16  (b)  and  (c)  Con¬ 
cerning  the  Proposed  Final  Judgment 
Against  Globe  Newspaper  Company 

The  following  comments  were  received  by 
Plaintiff  during  the  60-day  period  following 
the  publication  In  the  Federal  Register  of 
the  proposed  Final  Judgment  against  the 
Globe  Newspaper  Company.  The  comments 
are  appended  to  this  Table  as  listed  below: 
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7 

8 

0 

10 

11 

12 

13 

14 
16 
16 

17 

18 
19 


Portland  (Maine)  Guy  Gannett  Publishing  Co.. 
Pontiac  (Mich.)  Oakland  Press . . . 

The  Riverside  (Calif.)  Press-Enterprise  Co . 

Jay  H.  Beckerman.  Assistant  Professor,  Depart¬ 
ment  of  Journalism,  Marshall  University, 
Huntington,  W.  Va. 

Lawrence  (Mass.)  Eagle-Tribune  Publishing  Co. 

Coatesv-ille  (Pa.)  Record . . . 

Bucks  County  (Pa.)  Courier  Times . 

The  Quincy  (Mass.)  George  W.  Prescott  Pub¬ 
lishing  Co. 

Hyannis  (Mass.)  Cape  Cod  Standard-Times _ 

The  Lorain  (Ohio)  Journal  and  4  other  Horvltr 
newspapers. 

Morristown  (N.J.)  Daily  Record,  Inc . 

Southbridge  (Mass.)  Evening  News . 

Lowell  (Mass.)  Sun  Publishing  Co . 

Malden  (Mass.)  Publications,  Inc . 

Salem  (Mass.)  Evening  News  Publishing  Co.... 

Connecticut— Journal  Publishing  Co . . 

Wilmington  (Del.)  News-Journal  Co . . 


Bucks  County  (Pa.)  Free  Press. 
Waukesha  (Wis.)  Freeman . 


Ernest  W.  Chard,  editor _ _ 

Bruce  H.  McIntyre,  vice  president  and 
editor. 

Norman  Chemiss,  executive  editor — 
Jay  H.  Beckerman . 


Clifford  E.  Elias,  Esq . 

John  Pawlowski,  general  manager _ 

S.  W.  Calkins,  publisher,  and  Wallace 
N.  Jackson,  counsel. 

James  C.  Heigham,  Esq . . 

William  H.  Carey,  Esq . . . 

H.  R.  Horvitx,  publisher. . . — 


Norman  B.  Tomlison,  Jr.,  publisher.. 
Loren  GhlgUnoe,  editor  and  publisher. 

Robert  H.  Goldman,  Esq . . 

. do. . . . 

William  J.  Tint!,  Esq . 

Ethel  8.  Sorokin,  attorney . 

Rodney  M.  Layton  and  Richard  G. 
Elliott,  Jr.,  attorneys. 

William  Thatcher,  Esq . 

James  L.  Huston,  managing  editor - 


Mar.  7, 1975 
Apr.  11,1978 


Apr.  12,1975 
Apr.  28,1976 


Do. 

May  1, 1975 
May  5, 1975 

May  7, 1976 

Do. 

Do. 

May  12,1975 
Do. 

May  18, 1978 
Do. 

May  18,1975 
May  28,1975 
Do. 

Do. 

May  29,1975 
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comments  of  guy  garret  publishing  co., 
390  CONGRESS  ST.,  PORTLAND,  ME.  04104 

March  7,  1975. 

The  Government  and  Its  attorneys  who 
conceived  the  legal  strategy  are  to  be  con¬ 
gratulated  for  the  settlement  reached  with 
the  Globe  and  syndicates  on  exclusive 
territory. 


Certainly  those  papers.  Including  our  own, 
formerly  classified  as  Globe  hinterlands  are 
pleased  with  the  long  overdue  freedom  of 
choice  the  settlement  provides. 

And  especially  so  because,  although  the 
settlement  Is  to  our  advantage  it  does  not 
appear  to  be  to  the  Globe's  disadvantage 
under  the  circulation  formula  the  equity  of 
which  seems  so  adequately  documented  by 
the  county  by  county  penetration  figures. 

Sincerely  yours, 

Ernest  W.  Chard. 


Appendix  2 

COMMENT  or  THE  OAKLAND  PRESS,  P.O.  BOX  9, 
PONTIAC,  MICH.  48066 

April  11,  1975. 

The  following  objection  Is  filed  to  the  pro¬ 
posed  consent  Judgment  pending  In  the  mat¬ 
ter  of  UJ3.  of  America  va  Chicago  Tribune 
et  al.,  UjS.  of  America  vs.  Field  Enterprises 
et  al.;  and  UB.  of  America  vs.  Hearst  Corp. 
et  al.,  namely  67  Civ.  4596,  67  Civ.  4597  and 
67  Civ.  4598. 

BACKGROUND 

Hie  Oakland  Press  Is  a  dally  (six  days, 
except  Sunday)  newspaper  published  in 
Pontiac,  Mich.,  with  a  circulation  in  excess 
of  70,000  dally. 

It  Is  the  third  largest  newspaper  in  South¬ 
east  Michigan  (the  Detroit  SMSA),  following 
the  Detroit  News  and  the  Detroit  Free  Press. 

It  therefore  Is  In  a  position  similar  to  that 
of  “suburban”  dally  newspapers  In  the  Bos¬ 
ton  area  vs.  the  Boston  Globe  and  Boston 
Herald-Amerlcan. 

The  Oakland  Press  Is  located  25  miles  from 
downtown  Detroit  In  a  separate  county  (of 
which  Pontiac  Is  the  county  seat) .  Oakland 
County  Is  the  second  largest  county  in  the 
state  of  Michigan,  with  a  population  of  about 
one  million,  and  Is  In  nearly  all  respects  in¬ 
dependent  of  Wayne  County  (Detroit)  with 
Its  own  political,  social  and  Industrial 
structures. 

The  two  Detroit  newspapers  circulate 
heavily  in  Oakland  County  but  the  bulk  of 
that  circulation  Is  In  the  southernmost  20 
percent  of  the  county’s  territory. 

As  a  result.  The  Oakland  Press  has  an 
Independent  market.  While  the  Detroit  news¬ 
papers  have  a  reasonably  high  penetration  of 
Oakland  County  as  a  total  unit,  they  have 
low  penetration  of  The  Oakland  Press’  pri¬ 
mary  market  area  (as  defined  by  the  Audit 
Bureau  of  Circulation). 

The  Oakland  Press  reaches  approximately 
65  percent  of  the  households  in  Its  market 
area,  while  the  Detroit  Free  Press  reaches 
only  26  percent  and  the  Detroit  News  reaches 
only  18  percent  of  this  same  area.  (Weekday 
figures.) 

EFFECT  ON  SYNDICATED  FEATURES 

Despite  the  nature  of  Mils  separate  market, 
both  Detroit  newspapers  seek  readers  gen¬ 
erally  In  Oakland  County.  Until  fairly  recent 
years,  It  was  not  thought  that  sharp  com¬ 
petition  for  circulation  existed  between  The 
Oakland  Press  and  the  Detroit  newspapers, 
but  gradually  the  situation  has  become  more 
competitive. 

Therefore,  the  Detroit  newspapers  have 
fought  to  keep  syndicated  features  away  from 
each  other  and  away  from  any  suburban 
dally  newspaper  Including  The  Oakland 
Press. 

They  have  been  largely  successful  in  their 
efforts  to  "black  out”  suburban  papers,  ex¬ 
cept  In  those  cases  where  the  suburban 
papers  had  purchased  certain  syndicated 
features  a  number  of  years  ago  (at  a  time 
when  competition  seemed  less  vital). 

The  Detroit  papers’  success  Is  due  to  these 
factors: 

1.  Syndicate  salesmen  ordinarily  do  not 
publicize  or  promote  a  new  feature  to  one  of 
the  suburban  papers  until  they  have  made 
an  effort  to  sell  It  to  one  or  both  of  the  De¬ 
troit  papers.  As  a  result,  The  Oakland  Press 
may  be  unaware  that  a  new  feature  exists 
until  It  has  already  been  sold  In  Detroit  and 
“blacked  out.” 

2.  When  the  feature  Is  bought  In  Detroit, 
conditions  are  applied  which  make  It  un¬ 
available  elsewhere.  Often  the  other  news¬ 
papers  do  not  know  the  nature  of  these  con¬ 
ditions;  they  are  simply  turned  down  when 
they  ask  for  the  feature. 
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3.  If  a  paper  such  as  The  Oakland  Press 
buys  a  feature.  It  Is  not  able  to  Insist  on 
exclusivity  vs.  the  Detroit  newspapers.  The 
effect  is  a  “one-way  street”  on  exclusivity. 

Except  on  wire  services  which  have  been 
made  broadly  available  through  earlier  anti¬ 
trust  action  (the  Associated  Press,  for  exam¬ 
ple),  The  Oakland  Press  is  at  the  sufferance 
of  the  Detroit  dallies  on  the  purchase  of  any 
feature  or  supplemental  news  service. 

If  a  Detroit  paper  chooses  to  purchase  it, 
we  cannot. 

If  we  purchase  it,  we  cannot  foreclose  it  in 
Detroit. 

And  often  we  have  no  opportunity  to  get 
“first  crack”  at  a  new  feature  because  we  are 
not  told  of  it. 

COMMENT  ON  THE  CONSENT  JUDGMENT 

It  appears  that  the  purpose  of  the  consent 
Judgment  is  to  make  syndicated  features 
available  to  newspapers  far  outside  Boston, 
but  to  leave  untouched  the  exclusive  rights 
of  the  large  Boston  newspapers  anywhere  in 
their  immediate  competitive  areas. 

This  is  fine  for  a  newspaper  in  Connecticut, 
which  is  not  truly  in  competition  with  the 
Globe.  It  is  ineffectual  in  the  case  of  news¬ 
papers  which  really  compete  with  the  Globe. 

What  is  referred  to  in  the  impact  statement 
as  a  “substantial  reduction  in  Globe  exclu¬ 
sivity"  is  largely  imaginary.  The  Globe  is 
forced  to  give  up  exclusivity  only  in  areas 
where  it  makes  little  difference. 

In  fact,  the  government’s  position  appears 
to  be  taken  on  the  basis  that  it  has  to  PRO¬ 
TECT  the  Globe  from  competition,  not  that 
it  should  widen  the  competition  in  that 
market. 

The  government,  in  fact,  concedes  (p.  6) 
.that  it  “cannot  be  assumed  that  the  re¬ 
lief  .  .  .  will  have  a  significant  effect  on 
competition  between  the  Globe  and  those 
newspapers  it  may  continue  to  exclude  .  .  .” 

The  government  adds  that  the  Judgment 
will  not  prevent  those  newspapers  which  still 
are  excluded  from  operating  “profitably.”  It 
cites  the  fact  that  there  are  “large  numbers” 
of  other  features  available  to  these  papers, 
which  receive  no  relief  from  the  Judgment. 

All  this  is  based  on  the  government’s  theory 
that  there  was  an  unreasonable  restraint  of 
trade  ONLY  if  the  Globe  demanded  exclu¬ 
sivity  beyond  that  needed  “in  order  to  benefit 
from  its  use  of  the  features.” 

This  theory  betrays  the  underlying  fault 
of  the  consent  Judgment. 

While  I  do  not  pretend  to  be  expert  in 
antitrust  doctrine,  my  understanding  is  that 
the  law  is  Intended  to  prevent  unfair 
competition. 

The  exclusivity  of  syndicated  features  in 
the  Boston  case,  and  many  like  cases  in  the 
country,  is  demonstrably  unfair. 

And  it  is  not  unfair  so  much  to  newspapers 
in  Maine,  New  Hampshire  and  Connecticut, 
t  which  operate  insulated  from  Boson’s  direct 
competition,  but  to  those  newspapers  in 
Greater  Boston  which  seek  to  compete 
directly. 

In  short,  the  government  seeks  to  foster 
competition  only  where  competition  is  unim¬ 
portant,  and  to  allow  its  continued  restraint 
in  the  very  area  where  it  is  most  vital. 

SPECIFIC  EFFECT  OF  THE  CONSENT  JUDGMENT 
AND  UNANSWERED  QUESTIONS 

1.  The  judgment  defines  a  newspaper  as 
“dally.”  It  omits  weekly  or  semi-weekly  news¬ 
papers,  some  of  which  constitute  major  com¬ 
petition  in  large  metropolitan  areas.  What¬ 
ever  the  intent  of  the  judgment,  it  is  a 
mistake  to  Ignore  these  newspapers. 

2.  “Circulation”  is  defined  according  to  an 
Audit  Bureau  of  Circulation  report.  A  num¬ 
ber  of  newspapers,  particularly  weeklies,  do 
not  belong  to  ABC  and  their  circulations  are 


not  verifiable  according  to  these  standards. 
Likewise,  a  statement  of  ownership  (accord¬ 
ing  to  my  understanding)  is  not  required  of 
every  publication — certainly  not  those  which 
don’t  use  the  mails.  Therefore  another  alter¬ 
native  should  be  shown  for  verifying 
circulation. 

3.  To  the  extent  that  the  Boston  case  is 
to  be  used  as  a  precedent  elsewhere,  the 
definition  of  “households”  according  to  an 
ABC  report  is  inadequate  for  the  same  rea¬ 
sons  cited  in  No.  2  above. 

4.  There  is  no  rationale  shown  for  the 
11,750-copy  cutoff  point.  This  poses  one  of 
the  major  problems  in  the  judgment: 

The  Globe  apparently  may  deny  a  syndi¬ 
cated  feature  to  any  newspaper  which  has 
MORE  than  11,750  circulation.  But  one  less 
than  that  size— or  arguably  a  weekly  news¬ 
paper  with  a  circulation  of  100,000 — would 
be  free  to  buy. 

As  a  result,  a  daily  “suburban”  newspaper 
of  50,000  would  be  sandwiched  between  two 
competitors,  one  larger  and  one  smaller.  A 
newspaper  of  300,000  circulation  in  that  area 
could  deny  features  to  the  50,000  paper,  but 
a  10,000  paper  which  competed  directly  with 
the  50,000  paper  would  have  access  to  the 
features.  This  discriminates  clearly  against 
the  mid-size  suburban  paper. 

5.  The  use  of  a  county  definition  fails  to 
recognize  the  nature  of  newspaper  markets 
throughout  the  nation,  many  of  which  have 
little  relevance  to  county  lines. 

The  rule  cited  in  the  Judgment  is  that 
the  large  newspaper  (Globe)  may  deny  fea¬ 
tures  to  over-11,750  papers  in  any  county 
where  the  large  newspaper  has  at  least  20 
percent  household  penetration  and  at  least 
5,000  copies. 

As  in  the  case  of  Oakland  County,  Michi¬ 
gan,  a  large  newspaper  may  have  20  percent 
penetration  of  the  county  but  substantially 
less  than  that  in  the  market  area  of  another 
newspaper  located  in  that  county. 

Specifically:  The  Detroit  News  claims  all 
of  Oakland  County  as  part  of  its  primary 
market  area.  The  Oakland  Press  primary 
market  area  is  within  this,  and  constitutes 
most  of  the  county’s  geograhical  area.  (PM As 
are  an  ABC  definition  only.) 

According  to  the  latest  (3/31/74)  ABC  re¬ 
port,  there  are  279,700  households  in  Oak¬ 
land  County.  The  Detroit  News  claims  97,894 
daily  sales  in  the  county,  a  penetration  of 
35  percent. 

But  this  penetration  is  far  from  uniform. 

In  the  ABC  report  for  the  same  date.  The 
Oakland  Press  shows  112,400  households  in 
its  primary  market  area.  These  are  all  part 
of  the  279,700  households  shown  above. 

The  Oakland  Press  penetration  of  its  PMA 
is  73,266,  or  65.2  per  cent  of  households.  It 
is  clearly  the  dominant  paper  in  its  PMA,  the 
northern  %ths  of  the  county. 

Despite  a  35  per  cent  penetration  of  the 
COUNTY,  the  Detroit  News  penetration  of 
The  Oakland  Press  PMA  is  only  18.2  per 
cent. 

If  the  Boston  Judgment  were  applied  in 
Southeast  Michigan,  The  Oakland  Press 
would  forever  be  barred  from  purchasing  a 
feature  already  in  the  hands  of  the  Detroit 
News.  The  county  definition  used  in  the 
judgment  creates  this  illogical  effect. 

If  the  rules,  however,  required  that  the 
larger  newspaper  have  at  least  20  per  cent 
penetration  of  another  newspaper’s  MARKET 
AREA,  The  Oakland  Press  would  have  access 
to  such  features.  I  do  not  believe  20  per  cent 
is  the  proper  figure  (see  below)  but  this  is  a 
more  reasonable  and  defensible  approach. 

CONCLUSIONS  AND  STATEMENT  OF  POSITION 

The  Oakland  Press  believes  that  the  sound¬ 
est  rule  is  that  of  a  totally  free  market. 

Any  newspaper  willing  to  pay  the  price 
should  be  able  to  buy  any  feature  which  is 


available,  and  restrictive  licensing  should  be 
barred. 

If  any  restriction  is  acceptable,  it  would 
be  only  that  involving  the  immediate  city 
of  publication;  in  other  words,  where  two 
newspapers  publish  in  the  same  city  one 
might  claim  exclusivity  over  the  other. 

Should  this  consent  Judgment  (or  other 
action  by  the  Justice  Department)  create  any 
rules  which  limit  the  free  market,  however. 
The  Oakland  Press  urges  that  they  cover 
these  points: 

1.  Each  competing  publication  should  be 
afforded  equal  opportunity  to  buy  a  new 
feature.  The  practice  of  syndicates  making 
new  features  available  first  to  the  large 
papers  is  the  most  insidious  restraint,  since 
once  those  features  are  bought  they  are  fore¬ 
closed  automatically  to  the  smaller  papers. 

2.  If  any  newspaper  is  able  to  claim  ex¬ 
clusivity  for  a  newly-bought  feature,  the  rule 
should  work  both  ways.  A  50,000  paper  which 
buys  the  feature  should  be  Just  as  able  to 
exclude  its  300,000  competitor. 

3.  Any  newspaper  should  be  able  to  claim 
“second  rights”  on  syndicated  material.  This 
would  provide  the  original  buyer  with  ex¬ 
clusivity  over  first  publication,  namely  pub¬ 
lication  within  a  reasonable  time  of  receipt. 
Another  newspaper  would  be  able  to  pub¬ 
lish  the  same  material  after  first  publication, 
or  no  later  than  24  hours  from  the  time  the 
first  buyer  had  the  opportunity  to  publish  it. 

4.  Syndicates  should  make  available  upon 
request  the  conditions  which  have  been  ap¬ 
plied  (other  than  dollar  amounts)  in  their 
sales  agreements. 

5.  All  newspapers  which  can  be  considered 
competitive,  including  weeklies,  should  be 
contemplated  by  the  judgment. 

6.  The  11,750-copy  cutoff  rule  should  be 
scrapped.  Any  such  rule  is  simply  a  new  form 
of  arbitrariness.  It  makes  medium-sized 
newspapers  the  victims  of  two  restraints  of 
trade,  not  one. 

7.  Competitive  market  areas  should  be  de¬ 
fined  according  to  the  most  realistic  local 
conditions,  not  by  county  lines. 

8.  The  penetration  requirement  of  a  com¬ 
petitor’s  market  area  necessary  to  claim  ex¬ 
clusivity  of  a  feature  should  be  no  less  than 
40  per  cent. 

We  repeat  our  basic  concern  that  the  Bos¬ 
ton  Judgment  falls  to  deal  with  the  major 
issues  of  unfair  competition  in  syndicated 
features,  and  urge  the  Department  of  Justice 
to  look  again  at  the  theory  in  its  original 
complaint — namely  that  exclusivity  beyond 
the  city  of  publication  is  unreasonable. 

Cordially, 

Bruce  H.  McIntyre, 

Vice  President  and  Editor 
for  The  Oakland  Press. 

Appendix  3 

comments  of  the  press-enterprise  co.,  box 

792,  RIVERSIDE,  CALIF.  92502 

April  12, 1975. 

Thank  you  for  sending  the  copy  of  the 
Competitive  Impact  Statement  and  the  Pro¬ 
posed  Pinal  Judgment  filed  in  the  syndicated 
features  cases. 

Naturally,  we  are  wondering  whether,  if 
accepted,  they  will  have  any  application  be¬ 
yond  the  case  at  hand,  and  the  Boston  Globe. 
Short,  that  is,  of  individual  newspapers  going 
into  court  on  an  individual  basis  and  citing 
this  judgment  in  their  own  cases.  Any  light 
you  can  shed  on  this  would  be  much  appre¬ 
ciated.  (The  Los  Angeles  Times  does  not  have 
circulation  in  Riverside  County  equal  to  20 
percent  of  the  households  in  the  county.) 

Also,  I  should  like  to  take  exception  to  the 
order  set  out  in  Article  6  of  the  Final  Judg¬ 
ment,  and  referred  to  again  in  the  Competi¬ 
tive  Impact  Statement,  to  the  effect  that  it 
is  necessary  for  the  Globe  to  publish  a  given 
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feature  only  “at  least  once  In  a  period  of  two 
consecutive  months,”  in  order  to  retain  its 
exclusive  rights. 

That  requirement  is  so  minimal,  I  think, 
as  to  be  virtually  no  requirement  at  all.  If  a 
newspaper  can  publish  a  given  feature — 
perhaps  even  a  seven-times-weekly  feature — 
only  once  every  two  months  and  still  retain 
exclusivity,  it  is  the  same,  or  virtually  the 
same,  as  buying  the  feature  and  suppressing 
it  altogether,  which,  as  I  have  said  before, 

I  believe  is  absolutely  wrong. 

I  expect  to  be  in  Washington  next  week, 
stopping  at  the  Shoreham.  If  I  can  be  of  any 
assistance,  please  do  not  hesitate  to  call. 

Sincerely, 

Nohman  A.  Cherniss. 

Appendix  4 

COMMENTS  OP  JAY  H.  BECKERMAN,  ASST.  PRO¬ 
FESSOR,  DEPT.  OP  JOURNALISM,  MARSHALL 
UNIVERSITY,  HUNTINGTON,  W.  VA.  25701 

April  28,  1975. 

I  wish  to  comment  on  the  proposed  consent 
decree  with  the  Boston  Globe  regarding  ter¬ 
ritorial  exclusivity  for  syndicated  features. 

The  great  majority  of  newspaper  combi¬ 
nations  protected  by  the  Falling  Newspapers 
Act  exist  now  in  situations  of  inadequate 
Journalistic  competition.  Any  proposed  con¬ 
sent  which  would  further  encrust  that  non¬ 
competitive  situation  is  ipso  facto  bad  for 
the  public,  and  should  not  be  Indulged. 

To  begin  a  daily  newspaper  one  must  be 
willing  to  risk  $5  million,  (354  F.  Supp.  823 
(S.D.N.Y.  1973) )  In  a  community  in  which 
there  is  already  at  least  one  dally  newspaper. 
One  of  the  most  effective  techniques  for  keep¬ 
ing  out  competition  is  to  maintain  a  second 
paper  which  is  halfheartedly  funded  and 
run,  but  which  can  be  revved  up  if  competi¬ 
tion  rears  its  ugly  head.  Examples  in  areas  I 
have  lived  and  worked  in  include  the  Tampa 
Tribune  and  its  stepchild  the  Tampa  Times, 
the  St.  Petersburg  Times  and  its  stepchild 
the  Evening  Independent,  the  Tweedle-Dee 
and  Tweedle-Dum  pair  of  the  San  Francisco 
Chronicle  and  the  San  Francisco  Examiner. 
What  is  customarily  done  is  to  have  the  step¬ 
child  obtain  the  features  deemed  excessive 
to  the  main  paper,  but  which  still  have  sig¬ 
nificant  drawing  power,  and  thereby  freeze 
out  potential  competition.  Readership  Is 
heavily  Influenced  by  the  syndicated  features, 
else  there  would  be  less  fierce  competition 
for  them,  and  less  pressure  by  the  Globe  and 
its  friends  to  keep  the  fences  as  far  out  and 
as  high  as  possible.  The  result  is  the  poor 
level  of  Journalism,  caused  by  lack  of  compe¬ 
tition,  which  one  finds  today  in  San  Fran¬ 
cisco,  Tampa  and  St.  Petersburg. 

It  is  no  excuse  to  say  that  the  electronic 
media  provide  adequate  competition  for  the 
print  Journalists.  The  mo6t  effective  competi¬ 
tion  for  a  sloppy  newspaper  is  another  news¬ 
paper.  The  space  allowance  for  news  simply 
never  will  allow  broadcasters  to  effectively 
compete  or  apply  effective  pressure  for  clean¬ 
ing  up  a  rotten  act  by  a  newspaper  which  can 
fence  out  competition.  Exclusive  territorial 
franchising  of  features  is  simply  one  more 
nail  in  the  coffin  of  a  viable  press. 

Newspapers  such  as  the  Miami  Herald  ex¬ 
emplify  another  facet  of  the  problem.  The 
NewB  is  far  more  independent  in  Miami  than 
are  the  pairs  of  papers  I  have  mentioned 
above.  But  what  about  the  outlying  areas,  the 
suburbs  and  the  towns  distinctly  beyond  the 
environs  of  the  main  circulation  base  of  a 
large  paper  such  as  the  Miami  Herald?  The 
tool  used  in  south  Florida  to  stifle  competi¬ 
tion  is  a  pervasive  network  of  satellite  papers 
which  nip  in  the  bud  opportunities  for 
growth  of  alternative  editorial  organizations. 
Those  papers  also  grab  syndicated  features, 
which  may  have  more  reader  drawing  power 
than  is  the  case  in  large-paper  head-on  com- 
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petition,  since  the  syndicated  material  may 
be  a  larger  proportion  of  a  small  paper's  con¬ 
tent.  It’s  a  variation  on  the  theme  of  having 
for  Instance  a  weak  P.M.  paper  opposite  the 
strong  A.M.  In  the  Herald's  case,  all  the 
sniping  at  poor  coverage  of  a  claimed  large 
circulation  area  is  prevented  by  undercutting 
the  economic  viability  of  the  opposition.  It 
is  impossible  to  hire  really  sharp  reporters  if 
the  small  paper  doesn’t  have  the  circulation 
to  get  the  advertisers  to  create  the  salary  base 
to  hire  the  reporters  to  catch  the  big  papers 
not  doing  their  Jobs.  It  is  insidious. 

If  the  paper  can  afford  to  buy  a  Comic  strip 
or  columnist  or  feature,  then  be  it  huge 
daily  in  a  market  of  competing  dailies,  or 
be  it  a  weekly  trying  to  make  it  in  the  sub¬ 
urbs  in  the  shadow  of  giants,  the  syndicated 
features  should  be  available  on  the  basis  of 
everybody  can  buy  it — no  exclusive  territorial 
rights  at  all.  The  only  product  a  paper  should 
have  exclusive  right  to  is  what  it  produces 
out  of  its  own  staff.  There  should  be  no 
governmental  bludgeon  handed  to  the  larger, 
or  first -on-the-scence  paper  which  can  be 
used  to  keep  out  competition.  That  is  not 
the  way  to  protect  the  First  Amendment,  nor 
to  protect  the  public  which  needs  the  protec¬ 
tion  of  the  First  Amendment. 

The  San  Francisco  Bay  Guardian  is  vir¬ 
tually  alone  in  its  grant-subsidized  ability  to 
function  in  the  smothering  atmosphere  of 
ongoing  dallies  which  has  bred  a  degree  of 
market  saturation  under  the  umbrella  that 
effectively  keeps  out  a  real  newspaper  which 
the  San  Francisco  Bay  Area  ought  to  have. 
That  alternative  is  lacking  in  Tampa  and  in 
Miami. 

What  you  ought  to  look  Into  is  the  possi¬ 
bility  that  there  exists  some  sort  of  long¬ 
standing  explicit  or  implicit  agreement  in 
communities  such  as  the  Tampa  Bay  area  and 
San  Francisco  Bay  area,  that  papers  on  one 
side  of  the  “street"  will  not  seek  to  cover 
the  dirt  in  the  other  guys’  back  yard.  Why 
is  it  that  the  Tampa  papers  rarely  do  stories 
investigating  the  dirt  of  Pinellas  County,  and 
the  St.  Pete  Times  stays  out  of  Hillsborough? 
San  Francisco  papers  seem  effectively  to  stay 
off  the  backs  of  Oakland  people,  and  Oakland 
papers  never  meddle  in  San  Francisco.  Un¬ 
doubtedly  you’d  get  flack  about  government 
trying  to  stifle  the  press.  But,  my  friend,  you 
are  in  the  kitchen,  as  it  were,  and  neither 
of  us  believes  that  state  politicians,  needing 
newspaper  support,  will  ever  make  that  kind 
of  inquiry.  So  cozy  local  arrangements  or 
sympathies  go  unchallenged,  up  to  now,  to 
the  detriment  of  the  public. 

I  repeat  and  exit:  There  should  be  no  teri- 
torial  protection  on  syndicated  features.  That 
effectively  prevents  development  of  competi¬ 
tion. 

Sincerely, 

Jay  H.  Beckerman, 
Assistant  Professor. 

Appendix  5 

COMMENTS  OF  THE  EAGLE-TRIBUNE  PUBLISHING 
CO.,  LAWRENCE,  MASS. 

1.  Introduction.  Eagle-Tribune  Company  is 
a  duly  organized  Massachusetts  corporation 
which  published  a  dally  newspaper  in 
Lawrence,  Essex  County,  Massachusetts, 
namely,  “Lawrence  Eagle-Tribune,”  with  a 
total  average  paid  circulation  of  approxi¬ 
mately  47,600.  Eagle-Tribune  Publishing 
Company  (herln  after  called  “Eagle-Trib¬ 
une”)  hereby  files  these  comments  pursuant 
to  the  provisions  of  the  Antitrust  Penalties 
and  Procedures  Act  (15  U8.C.  18)  and  in 
accordance  with  item  6,  page  7  of  the  Com¬ 
petitors  Impact  Statement  filed  by  the  Gov¬ 
ernment  with  the  Court  on  March  5,  1975. 

The  purpose  of  these  comments  is  to  urge 
that  the  proposed  consent  Judgment  and 
decree  not  be  entered  in  the  form  proposed. 

2.  The  Nature  and  Purpose  of  the  Proceed¬ 
ing.  The  original  complaints  in  these  actions 


were  filed  on  November  21,  1967.  The  original 
defendants  are  three  of  the  major  news¬ 
paper  feature  syndicates.  They  are  in  the 
business  of  licensing  features  for  publication 
in  newspapers.  Features  are  defined  in  the 
proposed  Judgment  to  include  columns  on 
various  topics,  opinion  surveys  and  polls, 
cartoons,  comic  strips,  puzzles,  needle  pat¬ 
terns  and  serialized  books,  but  not  to  include 
a  supplemental  news  service  or  material  re¬ 
ceived  as  part  of  a  supplemental  news 
service. 

The  three  complaints  separately  charged 
each  of  the  defendant  syndicates  with  being 
a  party  to  contracts  that  unreasonably  re¬ 
stricted  the  licensing  of  syndicated  features. 
The  complaints  alleged  that  each  of  the 
syndicates  had  agreed  with  a  number  of  its 
newspaper  customers  located  throughout 
the  country  that  features  licensed  to  them 
would  not  be  licensed  to  other  newspapers 
located  in  what  the  complaints  described  as 
arbitrary  and  unreasonably  broad  exclusive 
territories.  The  complaints  claimed  that 
these  agreements  were  unreasonable  re¬ 
straints  of  trade  in  violation  of  Section  1  of 
the  Sherman  Act  and  sought  an  adjudication 
of  their  illegality  and  injunctions  requiring 
their  modification. 

Globe  Newspaper  Company  (hereinafter 
"Globe”)  was  Joined  as  a  defendant  in  each 
of  these  three  actions  in  amended  complaints 
that  were  filed  on  February  8,  1973.  Globe 
publishes  a  morning,  evening  and  Sunday 
newspaper  of  general  circulation  in  Boston, 
Massachusetts.  The  Government  was  required 
to  Join  at  least  one  newspaper  as  a  defendant 
as  a  result  of  a  ruling  by  the  Court,  on  Au¬ 
gust  31,  1972,  that  the  newspapers  that  were 
parties  with  the  syndicates  to  the  contracts 
the  Government  claimed  to  be  illegal  were 
Indispensable  parties  to  the  litigation.  Fol¬ 
lowing  Joinder  of  the  Globe  as  a  Party,  the 
rest  of  the  Government’s  claims  against  the 
syndicates  were  severed  and  stayed  pending 
a  resolution  of  the  claims  involving  the 
Globe’s  exclusive  territories  over  syndicated 
features.  Entry  of  the  proposed  consent 
Judgment  would  settle  only  those  claims 
involving  the  Globe. 

3.  The  Practices  Giving  Rise  to  the  Alleged 
Violation.  The  specific  practices  Involved  in 
these  actions  against  Globe  are  those  agree¬ 
ments  between  the  Globe  and  the  three 
defendant  syndicates  whereby  the  syndicates, 
in  licensing  features  to  the  Globe,  agree  not 
to  sell  them  to  any  other  person  located  In 
a  defined  exclusive  territory.  The  dimensions 
of  this  territory  varied  from  time  to  time, 
but  usually  the  Globe  asked  for  and  received 
exclusivity,  over  the  features  it  licensed.  In 
the  States  of  Maine,  Vermont,  and  New 
Hampshire,  and  in  that  part  of  the  State  of 
Massachusetts  east  of  and  Including  Worces¬ 
ter.  Located  within  this  territory  are  more 
than  60  daily  newspapers  including  Lawrence 
Eagle  Tribune,  as  well  as  other  media,  such 
as  radio  and  television  stations  and  weekly 
newspapers,  over  which  the  Globe  claimed 
exclusivity. 

The  Government’s  primary  claim  was  that 
this  territory  was  arbitrary  and  unreasona¬ 
bly  broad  since  this  exclusivity  was  not 
needed  by  the  Globe  to  permit  it  to  benefit 
from  the  licensing  of  features.  More  specifi¬ 
cally,  the  claim  was  that  to  the  extent  this 
exclusivity  over  features  did  not  assist  the 
Globe  in  building  and  maintaining  its  cir¬ 
culation  in  this  area,  it  constituted  an  un¬ 
reasonable  restraint  of  trade.  The  position 
the  Government  took  in  its  trial  brief  was 
that  any  feature  exclusivity  extending  be¬ 
yond  the  city  of  publication  (Boston)  was 
unreasonable  and  should  be  enjoined. 

4.  Major  Provision  of  Proposed  Consent  De¬ 
cree.  The  major  provision  of  the  proposed 
consent  Judgment  and  decree  is  contained  in 
Paragraph  IV,  commencing  on  page  3  of 
“Final  Judgment’’  as  filed  with  the  Court. 
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Globe  would  be  enjoined  from  licensing  any 
feature  with  a  provision  of  exclusivity  pro¬ 
vided  that  the  Globe  may  obtain  exclusivity 
over  newspapers  having  a  circulation  In  ex¬ 
cess  of  11,750  copies  and  when  the  newspaper 
Is  published  In  a  county  where  Globe  has  a 
20%  penetration  of  households  with  a  mini¬ 
mum  circulation  In  said  county  6,000  copies. 
This  Is,  In  essence,  the  kernel  of  the  pro¬ 
posed  consent  decree.  All  other  provisions  of 
the  decree  can  be  construed  as  supplemen¬ 
tary  to,  and  supportive  of,  the  above  provi¬ 
sion. 

5.  Provision  Relating  to  11,750  Copies.  In 
the  first  Instance,  the  provision  which  sug¬ 
gests  that  Globe  exclusivity  would  not  apply 
to  newspapers  having  a  circulation  of  less 
than  11,750  Is  arbitrary,  capricious  and  with¬ 
out  basis  in  fact  or  In  law.  Nowhere  In  the 
proposed  consent  decree  or  In  the  Competi¬ 
tive  Impact  Statement  filed  with  the  Court 
is  there  any  mention  or  justification  for  set¬ 
ting  the  figure  at  11,750  copies.  The  Govern¬ 
ment  should  be  required  to  disclose  the 
rationale  behind  setting  this  figure  and  All 
factors  which  entered  Into  such  a  determi¬ 
nation. 

6.  Use  of  County  Boundaries  at  20  Percent 
Penetration.  The  geographic  basis  of  the  pro¬ 
posed  consent  decree  Is  the  use  of  Massachu¬ 
setts  county  lines.  The  thrust  of  said  decree 
suggests  that  If  Globe  has  a  combined  dally 
circulation  of  at  least  5,000  In  a  county  and 
at  least  a  20  percent  penetration  of  house¬ 
holds  in  said  county,  It  may  enjoy  exclusivity 
over  newspapers  having  a  circulation  of  at 
least  11,750  copies. 

The  proposed  consent  decree  should  be 
challenged  on  at  least  two  bases: 

(1)  The  county  In  Massachusetts  Is  a  his¬ 
toric,  traditional  geographic  area.  It  Is  not  a 
viable  demographic  measure  or  unit  and 
should  not  be  used  as  a  basis  for  settlement. 

An  examination  of  ABC  Audit  Report 
(Audit  Bureau  of  Circulation),  the  standard 
reference  circulation  report,  is  Instructive  In 
this  regard.  While  there  Is  reference  to  “re¬ 
tail  trading  zone”  and  “primary  market 
area,”  the  principal  thrust  of  the  statistical 
market  In  said  report  relates  to  “Standard 
Metropolitan  Statistical  Area”  which  encom¬ 
passes  Suffolk  County  and  portions  of  other 
oountles  with  specific  reference  to  Essex 
County:  Cities  of  Beverly,  Lynn,  Peabody  and 
Salem,  plus  towns  of  Boxford,  Danvers, 
Hamilton,  Lynnfleld,  Manchester,  Marble¬ 
head,  Middleton,  Nahant,  Saugus,  Swamp- 
scott,  Topsfleld  and  Wenham.  No  reference  Is 
made  to  the  cities  or  towns  thought  to  be 
part  of  the  Standard  Metropolitan  Statistical 
Area  for  the  Eagle -Tribune,  namely,  Law¬ 
rence,  Andover,  North  Andover,  Salem  (N.H.), 
Haverhill,  Groveland,  Georgetown,  West  New¬ 
bury,  Merrlmac,  Plaistow  (N.H.),  and  Newton 
(N.H.). 

It  is  urged  that  a  demographic  area  differ¬ 
ent  from  the  artificial  county  unit  should  be 
used,  If  any  area  Is  to  be  used  at  all. 

(2)  The  use  of  20  percent  penetration  of 
households  Is  not  valid.  The  use  of  the  20  per¬ 
cent  figure  Is  arbitrary  and  has  been  agreed 
to  by  Globe  probably  because  It  permits  ex¬ 
clusivity  In  the  very  counties  in  which  Globe 
desires  exclusivity  In  Massachusetts,  namely, 
Essex,  Middlesex,  Norfolk,  Plymouth,  Suffolk, 
Barnstable.  Nowhere  In  the  proposed  consent 
decree  or  In  the  Competitive  Impact  State¬ 
ment  Is  there  any  discussion  of  the  rationale 
behind  the  use  of  this  figure  or  a  listing  of 
any  factors  used  to  arrive  at  Its  determina¬ 
tion. 

It  Is  suggested  that  some  other  figure,  such 
as  25  percent  or  30  percent  could  have  been 


used.  It  is  Interesting  to  note  that  by  the 
use  of  the  20  percent  figure,  three  counties 
Just  barely  qualify  for  Inclusion  in  Globe 
Territories  permitting  exclusivity  (Essex: 
21.1  percent;  Plymouth:  20.7  percent;  Barn¬ 
stable:  21.8  percent). 

7.  Globe  Penetration  of  Households  in 
Lawrence  City  Zone.  Reference  Is  made  to 
ABC  Audit  Report-Newspaper  for  the  Globe 
for  the  12-month  period  ending  March  31, 
1974.  Of  the  total  households  In  the  Law¬ 
rence  (Essex  County,  Massachusetts)  City 
Zone  (which  Includes  the  city  of  Lawrence, 
and  the  towns  of  Salem  (N.H.),  Methuen, 
Andover,  and  North  Andover) ,  namely  54,100, 
the  Globe  has  a  penetration  of  7,295  copies  or 
13.48  percent. 

Clearly,  an  application  of  20  percent  figure 
used  In  the  proposed  consent  decree  to  this 
zone  would  prohibit  the  Globe  from  exercis¬ 
ing  feature  exclusivity. 

8.  Analysis  of  Competitors  Impact  State¬ 
ment.  The  Government  concedes  that  Its  pri¬ 
mary  claim  was  that  the  territory  described 
in  the  Impact  Statement  was  arbitrary  and 
unreasonably  broad;  and,  further,  to  the  ex¬ 
tent  that  the  Globe’s  exclusivity  did  not 
assist  It  In  building  and  maintaining  Its  cir¬ 
culation  In  the  designated  area,  It  consti¬ 
tuted  an  unreasonable  restraint  of  trade.  It 
Is  interesting  to  note  that  In  Its  trial  brief 
the  Government  took  the  position  that  any 
feature  exclusivity  extending  beyond  the  city 
of  Boston  was  unreasonable  and  should  be 
enjoined. 

In  view  of  these  positions,  it  Is  difficult  to 
understand  the  rationale  behind  the  proposal 
for  a  consent  Judgment  as  set  forth  In  Item 
3,  page  4,  of  the  Impact  Statement.  While, 
as  the  Government  contends,  the  proposed 
consent  Judgment  would  eliminate  the 
Globe's  exclusivity  In  certain  areas,  it  would 
not  eliminate  such  exclusivity  In  major  com¬ 
munities  In  Massachusetts  such  as  Boston, 
Quincy,  Brockton,  Lowell,  Lawrence,  Fram¬ 
ingham,  Lynn,  Salem,  Haverhill,  Hyannis, 
Waltham  and  Malden. 

The  Government  concedes  (Item  4,  page  6, 
Impact  Statement)  that  the  proposed  con¬ 
sent  Judgment  cannot  be  assured  to  have  a 
significant  effect  on  the  competition  between 
the  Globe  and  those  newspapers  it  may  con¬ 
tinue  to  exclude. 

The  Government  asserts  (Item  4,  page  6, 
Impact  Statement)  that  the  exclusivity  per¬ 
mitted  to  the  Globe  may  not  affect  the  ability 
of  the  excluded  newspapers  to  operate  profit¬ 
ably.  Eagle-Tribune  suggests  that  this  Is  not 
the  Issue.  The  Issue  Is  whether  the  exclusivity 
permitted  to  the  Globe  Is  unreasonable  and 
whether  excluded  newspapers  will  have  the 
ability  to  grow,  prosper  and  Increase  their 
penetration  equitably  with  the  Globe. 

9.  Conclusion.  Eagle-Tribune  urges  strong¬ 
ly  that  the  decree  not  be  entered  In  the  form 
proposed.  Ideally,  an  argument  could  be 
made  for  elimination  of  Globe’s  exclusivity 
completely.  Almost  as  ideally,  an  argument 
could  be  made  for  limiting  Globe’s  exclusivity 
to  the  city  of  Boston  or  to  Suffolk  County. 
These  are  probably  unrealistic  goals  and  goals 
perhaps  not  even  mandated  by  law. 

However,  it  would  be  realistic  and  more 
sound  to  suggest  alternatives  as  follows: 

1.  Increase  the  required  penetration  per¬ 
centage  to  25  percent  or  30  percent  in  order 
to  permit  Globe’s  exclusivity. 

2.  Use  a  demographic  unit  different  from 
the  artificial,  arbitrary  county  basis.  More 
realistic  would  be  ABC  City  Zone  or  Standard 
Metropolitan  Statistical  Areas — units  which 
are  used  in  ABC  Audit  Reports  and  widely 


accepted  by  newspapers  and  other  media 
throughout  the  country. 

Respectfully  submitted, 
EAGLE-TRIBUNE  PUBLISHING  COMPANY 
Publisher  of  “Lawrence  Eagle-Tribune” 

By 

Clifford  E.  Elias,  Its  Attorney 

Of  counsel :  Sweeney  &  Sargent 

316  Essex  Street 

Lawrence,  Massachusetts  01840 

(617)686-3918 

Appendix  6 

COMMENTS  OF  THE  RECORD,  204  E.  LINCOLN 
HWY .,  COATSVILLE,  PA.  19320 

Mat  1,  1976. 

Thank  you  for  sending  copies  of  a  pro¬ 
posed  Final  Judgment  against  the  Boston 
Globe  to  the  Court  in  New  York  and  the 
Competitive  Impact  Statement. 

I  read  both  documents  with  Interest. 

We  have  attempted  to  license  the  Erma 
Bombeck  column  from  Field  Newspaper  Syn¬ 
dicate  but  were  told  the  column  wasn’t  avail¬ 
able.  I  know  we  are  being  stymied  by  the 
Philadelphia  Evening  Bulletin  which  Is  lo¬ 
cated  some  50  miles  from  Coatesville. 

I  object  to  the  portion  of  the  statement 
which  seems  permit  exclusivity  if  a  news¬ 
paper  has  20  percent  or  more  circulation  to 
a  county.  The  Bulletin  has  nearly  20  percent 
circulation  in  Chester  County,  Pennsylvania. 
However,  the  bulk  of  that  circulation  to 
the  very  extreme  eastern  portion  of  Chester 
County.  We  do  not  circulate  our  newspaper 
of  10,000  circulation  to  that  area.  The  num¬ 
ber  of  newspapers  that  the  Philadelphia  Bul¬ 
letin  circulates  should  no  more  control  what 
features  we  can  buy  anymore  than  the  small 
weeklies  to  our  area  should  be  hampered  by 
our  circulation  as  to  what  features  they 
should  or  could  license. 

We  welcome  competition.  It’s  the  American 
way.  I  believe  that  If  we  want  the  Erma 
Bombeck  column  we  should  have  the  right  to 
buy  and  run  it. 

Sincerely, 

John  Pawlowski, 
General  Manager. 

Appendix  7 

COMMENTS  OF  THE  BUCKS  COUNTY  COURIER 
TIMES,  BUCKS  COUNTY,  PA. 

The  following  Is  a  comment  on  the  pro¬ 
posed  final  Judgment  agreed  to  by  the  United 
States  and  Globe  Newspaper  Company  and 
the  competitive  Impact  statement  which  was 
published  In  the  Federal  Register  pursuant 
to  the  15  U.S.C.  16  (b)  through  (h),  Monday, 
March  31,  1975,  relating  to  United  States  vs. 
Chicago  Tribune-New  York  News  Syndicate, 
Inc.,  et  al. 

It  is  understood  that  pursuant  to  16  U.S.C. 
16(b),  this  comment  will  be  filed  with  the 
United  States  District  Court  for  the  South¬ 
ern  District  of  New  York  and  published  to  the 
Federal  Register  by  the  United  States  within 
the  appropriate  time. 

We  respectfully  submit  that  the  proposed 
final  Judgment  and  competitive  impact  state¬ 
ment  will  to  fact.  If  not  in  law,  have  a  pro¬ 
found  effect  throughout  the  newspaper  In¬ 
dustry  and  will  encourage  newspapers  to 
continue  Illegal  exclusivity  contracts. 
Further,  It  may  well  prejudice  the  role  of 
the  Justice  Department  in  future  litigation. 
The  government’s  consent  will  afford  no  re¬ 
lief  whatever  to  newspapers  published  to  the 
seven  counties  geographically  contiguous  to 
Philadelphia  County,  Pennsylvania  and  does 
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nothing  to  alleviate  the  unreasonable  re¬ 
straint  of  trade  that  now  exists  among  these 
publications  as  to  exclusivity  over  features. 
The  government  should  therefore,  with¬ 
draw  its  consent.  In  support  thereof,  we  offer, 
the  following  comments  for  consideration: 

1.  The  test  of  20  percent  of  the  households 
in  a  county  and  a  minimum  combined  daily 
circulation  of  5,000  is  readily  achievable  in 
every  major  metropolitan  market  in  the 
United  States  when  applied  with  the  stated 
definitions.  In  most  Instances,  the  test  has 
already  been  achieved  as  is  the  case  with 
the  counties  geographically  contiguous  to 
Philadelphia  County.  Such  a  test  all  but 
guarantees  metropolitan  newspaper  domi¬ 
nance  beyond  the  city  of  publication  and 
allows  unreasonable  restraint  of  trade  ad 
infinitum  as  to  suburban  newspapers.  The 
proposed  test  will  perpetuate  the  evil  it 
sought  to  eliminate. 

2.  The  definition  of  a  newspaper  as  a  daily 1 
and/or  daily  and  Sunday  without  differen¬ 
tiating  between  dally  and  Sunday  cir¬ 
culation  in  the  application  of  the  “test’’ 
is  confusing.  If  a  newspaper  qualifies  under 
the  Sunday  test,  does  it  also  qualify  for 
exclusion  daily? 

3.  The  definition  of  a  combined  dally  cir¬ 
culation  fails  to  differentiate  .  between  two 
competing  metropolitan  newspapers,  so- 
called  all  day  publications,  two  newspapers 
owned  by  the  same  corporation  or  news¬ 
papers  published  under  agency  agree¬ 
ments,  all  of  which  exist  in  various  news¬ 
papers  in  the  United  States. 

4.  The  exclusion  of  newspapers  with  cir¬ 
culation  less  than  11,750  is  arbitrary  and 
should  be  discarded. 

5.  The  allowance  of  the  minimum  publish¬ 
ing  requirement  of  once  every  two  calendar 
months  for  each  feature  is  much  too 
liberal  and  permits  the  hoarding  of  features, 
retention  of  exclusivity  thereover  and  the 
preservation  of  restraint  of  trade. 

6.  The  number  of  dominant  features  is 
relatively  small  and  they  are  currently  ef¬ 
fectively  controlled  by  the  metropolitan 
newspapers  throughout  the  country  through 
arbitrary  and  unreasonably  broad  exclusive 
territorial  contractual  agreements  with  syn¬ 
dicates.  These  contracts  help  insure  the 
dominance  of  metropolitan  newspapers  in 
every  major  market  in  the  United  States  in 
circulation,  advertising  revenue  and  profit. 

It  is  the  established  procedure  for  the 
syndicates  to  offer  features  to  the  metropoli¬ 
tan  newspapers  first  and  only  to  suburban 
newspapers  upon  refusal.  This  first  refusal 
practice  Insures  the  maintenance  of  exclu¬ 
sivity  agreement  ad  infinitum.  This  problem 
is  Ignored  by  the  proposed  settlement  and 
should  be  enjoined. 

7.  The  economic  impact  of  increasing  costs 
and  the  application  of  recent  and  future 
technological  developments  will  Increase  the 
ability  of  metropolitan  newspapers  to  com¬ 
pete  in  suburban  markets.  The  proposed  set¬ 
tlement  represents  an  additional  threat  to 
competition  in  suburban  markets  among  sub¬ 
urban  and  metropolitan  newspapers.  While 
metropolitan  newspapers  are  a  distinct  threat 
to  the  existence  of  suburban  newspapers  via 
satellite  plants,  etc.,  the  suburban  news¬ 
papers  do  not  represent  a  threat  to  the  ex¬ 
istence  of  metropolitan  newspapers. 

8.  Reporting  options  under  the  Audit 
Bureau  of  Circulations  rules  (Article  V,  Sec¬ 
tion  1)  are  either  (1)  a  primary  market 


1  There  appears  to  be  a  discrepancy  in  the 
definition  section  of  the  final  judgment 
(HB)  and  part  (3)  of  the  competitive  im¬ 
pact  statement. 


area,  (2)  a  retail  trading  zone  and  city  trad¬ 
ing  zone,  or  (3)  both.  Under  the  proposed 
final  judgment,  the  definition  selected  is 
county,  making  the  6,000/20  percent  test 
on  exclusivity  a  countywide  test  which  is 
utilized  almost  exclusively  by  metropolitan 
newspapers.  The  countywide  test  is  con¬ 
sistent  with  the  metropolitan  newspapers’ 
practice  of  showing  their  coverage  on  a 
countywide  basis  thorughout  their  markets 
even  though  it  is  not  the  primary  reporting 
practice  under  ABC  rules.  Such  a  test  is  in¬ 
appropriate  and  selected  for  the  convenience 
and  advantage  of  the  metropolitan  news¬ 
papers  and  should  be  discarded  in  favor  of 
tests  consistent  with  the  primary  ABC  re¬ 
porting  options.  The  ABC’s  reporting  options 
would  permit  legitimate  comparisons  among 
newspapers  in  competing  markets  if  and 
when  tests  were  utilized. 

9.  The  original  position  of  the  government 
was  that  any  feature  exclusivity  extending 
beyond  the  city  of  publication  was  unrea¬ 
sonable  and  should  be  enjoined.  In  our  view, 
this  is  correct.  It  is  logical  to  permit  ex¬ 
clusivity  where  two  or  more  newspapers  are 
publishing  in  the  same  city;  however,  the 
real  deterent  to  fair  competition  in  the  news¬ 
paper  industry  (competition  which  exists 
primarily  between  suburban  and  metro¬ 
politan  newspapers  in  suburban  communi¬ 
ties)  is  the  unreasonable  feature  restraints 
which  give  a  distinct  advantage  to  the  met¬ 
ropolitan  newspapers. 

The  only  alternative  actually  considered 
was  proceeding  to  trial  and  seeking  an  in¬ 
junction  against  all  exclusivity  over  features 
outside  the  Globe’s  city  of  publication.  Why 
the  government’s  original  objective*  was 
abandoned  is  uncertain,  but  the  modifica¬ 
tion  offers  no  real  relief. 

10.  The  decision  to  settle  was  based  on 
the  following  expressed  factors: 

(a)  Less  relief  might  have  been  ordered  by 
the  court  if  the  case  went  to  trial.  (We 
seriously  doubt  that  any  court  would  offer 
less  relief  than  this  settlement). 

(b)  No  serious  anticompetitive  effects 
would  result  from  the  limited  exclusivity 
permitted  by  the  proposed  Judgment  and 
competitive  impact  statement.  (There  will 
be  serious  anticompetitive  effects  resulting 
from  the  limited  exclusivity  permitted  by 
maintaining  the  status  quo  in  the  over¬ 
whelming  majority,  if  not  all,  metropolitan 
markets.) 

(c)  The  consent  Judgment  would  result 
in  a  substantial  reduction  in  Globe  exclu¬ 
sivity.  (By  applying  the  tests  outlined,  the 
settlement  will  not  substantially  reduce  the 
exclusivity  of  most  metropolitan  newspapers, 
particularly  in  geographically  contiguous 
county  suburban  markets.) 

To  illustrate:  the  following  popular  fea¬ 
tures  are  unavailable  to  the  largest  suburban 
daily  newspapers  in  each  of  the  seven  re¬ 
spective  counties  geographically  contiguous 
to  Philadelphia  County,  Pennsylvania:  (1) 
Art  Buchwald;  (2)  Jack  Anderson;  (3)  Wm. 
P.  Buckley;  (4)  Peanuts;  (5)  Herb  Block; 
(6)  James  Kilpatrick;  (7)  Ann  Landers;  (8) 
Nicholas  VonHoffman. 

Attached  hereto  is  a  copy  of  the  circula¬ 
tion  comparison  for  those  newspapers  rela¬ 
tive  to  the  two  largest  dailies  in  Philadel¬ 
phia.  An  analysis  clearly  indicates  that  those 
features  would  not  be  affected  by  the  final 
judgment  and  competitive  impact  statement. 
We  believe  this  same  condition  would  pre¬ 
vail  in  the  overwhelming  majority  of  coun¬ 
ties  which  are  contiguous  to  a  county  of 
publication  in  any  major  metropolitan  cen¬ 
ter.  This  fact  is  certainly  not  consistent  with 


the  conclusions  of  the  final  judgment  and 
competitive  impact  statement. 

11.  The  competitive  Impact  statement  fur¬ 
ther  states  the  following  at  pages  6-7 : 

“It  does  not  appear  that  the  exclusivity 
permitted  to  the  Globe  by  the  proposed  con¬ 
sent  judgment  will  affect  the  ability  of  those 
newspapers  that  may  continue  to  be  pre¬ 
vented  from  licensing  features  licensed  to 
the  Globe  to  operate  profitably  . . ,  Moreover, 
to  the  extent  that  Globe  feature  exclusivity 
over  these  newspapers  can  be  said  to  have 
the  effect  of  materially  assisting  the  Globe 
to  sell  newspapers  in  competition  with  them 
it  would,  under  the  Government’s  theory  of 
the  case,  be  Justifiable.  The  Government’s 
claim  was  that  the  agreement  of  a  syndicate 
with  the  Globe  not  to  license  features  to 
others  was  an  unreasonable  restraint  on  the 
trade  in  those  features  only  to  the  extent 
the  restriction  was  not  needed  by  the  Globe 
in  order  to  benefit  from  its  use  of  the  fea¬ 
tures.”  • 

While  it  is  very  difficult  to  show  precisely 
the  effect  of  exclusivity  on  profits,  it  is  ob¬ 
viously  sufficient  to  cause  the  metropolitan 
newspapers  to  pay  “premiums”  for  said 
exclusivity. 

There  is  no  question  that  the  effect  mate¬ 
rially  assists  the  Globe  in  selling  newspapers 
in  competition  with  newspapers  which  would 
continue  to  be  denied  features — features  few 
in  number  but  dominant  in  readership.  The 
government’s  theory  is  unclear  and  unac¬ 
ceptable. 

CONCLUSION 

We  believe  that  the  statistics  set  forth 
above  dramatically  illustrate  that  the  pro¬ 
posed  final  Judgment  and  competitive  Impact 
statement  promotes  rather  than  deters  the 
existing  unreasonable  restraint  of  trade  prac¬ 
tices  that  exist  because  of  exclusivity.  The 
effect  of  the  modification  in  the  govern¬ 
ment’s  position  will  be  to  permit  a  contin¬ 
uation  of  an  unfair  competitive  advantage 
and  force  relief  only  where  said  relief  is  of 
little  or  no  real  effect;  namely,  in  markets 
which  by  geography,  political  division  or 
size  are  already  exclusive. 

While  the  parties  may  argue  that  this  final 
Judgment  and  competitive  impact  statement 
will  be  limited  specifically  to  the  Boston 
Globe  and  its  market,  in  fact,  whether  strictly 
legal  or  not,  the  ramifications  have  already 
begun  and  will  continue  to  have  a  profound 
effect  upon  the  entire  newspaper  Industry. 
This  is  also  true  with  respect  to  the  role  of 
the  Justice  Department  in  future  litigation 
since  its  proposed  position  has  encouraged 
other  metropolitan  newspapers. 

We  would  support  exclusivity  for  newspa¬ 
pers  publishing  in  the  same  city,  but  we  re¬ 
spectfully  request  that  the  Justice  Depart¬ 
ment  withdraw  its  consent  to  the  proposed 
final  Judgment  and  competitive  Impact  state¬ 
ment  and  give  this  very  vital  matter  further 
study.  If  the  suburban  newspapers  are  to 
survive  in  a  tide  of  metropolitan  publica¬ 
tions,  they  must  be  afforded  the  protection 
and  relief  to  which  they  are  Justly  due  under 
existing  law.  The  Justice  Department  is 
urged  to  correct  rather  than  foster  and  per¬ 
petuate  illegal  competitive  practices. 

Respectfully  submitted, 

Bucks  County  Courier  Times 
S.  W.  Calkins, 

Publisher. 

Jackson,  Bortner  &  B allow 
Wallace  N.  Jackson,  • 

Counsel  Jar  ueks  County 
Courier  Times. 
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CIRCULATION  COMPARISON 


78  ABC 

Number 

estimate. 

percent 

DELAWARE 

Households . - . 

Philadelphia  Bulletin: 

180,200 

48.55 

Daily . . . - 

Sunday . 

87,495 

84,530 

46.91 

Philadelphia  Inquirer: 

49,062 

27.23 

Daily . . . 

8unday _ _ 

78,405 

43.  51 

Philadelphia  combined: 

136,567 

75.78 

Dally . . 

Sunday . - . 

162,941 

9U  42 

BUCKS 

124,200 

Philadelphia  Bulletin: 

21.83 

Dally . . . 

27,109 

36,275 

29.21 

Philadelphia  Inquirer: 

17. 13 

Daily . 

21,277 

Sunday _ _ 

44,270 

35.64 

Philadelphia  combined: 

48,386 

80,545 

38.96 

6185 

Daily _ _ _ _ 

Sunday . . 

CHESTER 

81,400 

Philadelphia  Bulletin: 

Daily . 

Sunday _ _ 

19,796 

28,218 

24.32 

34.67 

Philadelphia  Inquirer: 

Daily . . 

Sunday . . . 

15,675 

28,374 

19.26 

34.86 

Philadelphia  combined: 

Dally .  . . 

Sunday . . . . 

35, 471 

56,592 

43.58 

69.52 

MONTGOMERY 

Households . 

Philadelphia  Bulletin: 

198,800 

Daily . . . 

Sunday . .  . 

79,141 

78,844 

39.81 

37.14 

Philadelphia  Inquirer: 

Daily_  . 

Sunday _  .. 

56,354 

90,850 

28.35 

45.70 

Philadelphia  combined: 

Daily . . . 

Sunday..  . 

135,495 

164,694 

68. 16 
82.84 

BURLINGTON 

Households  . 

Philadelphia  Bulletin: 

91,900 

Daily . .  ... 

Sunday . . 

16,550 

26,293 

18.01 

28.61 

Philadelphia  Inquirer: 

Daily . 

16,330 

17.77 

Sunday . 

30,799 

33. 51 

Philadelphia  oombined: 

Daily . .  . 

Sunday _ _ 

32.880 

35.78 

57,092 

62.12 

CAMDKN 

Households 

Philadelphia  Bulletin: 

146,400 

Daily _ _  _ 

23.CC2 

15.73 

Sunday. . . . 

45,730 

31.24 

Philadelphia  Inquirer: 

Sunday . .  .  . 

32,862 

61,963 

22.45 

42.32 

Philadelphia  oombined: 

Daily . . . . 

Sunday . 

55,884 

3S.  17 

107,699 

73.66 

GLOUCESTER 


52  700 

Philadelphia  Bulletin: 

Daily . 

11,627 

22.06 

Sunday .  . . . 

17,753 

33.69 

Philadelphia  Inquirer: 

Daily . 

8,923 

16.93 

Sunday . . . . . 

18,692 

35.47 

Philadelphia  combined: 

Daily . 

20,660 

38.99 

36,445 

69.16 

The  names  of  the  actual  newspapers  repre¬ 
sented  In  each  county  are  as  follows: 

PENNSYLVANIA 

01.  Bucks  County — Bucks  County  Courier 
Times. 

02.  Chester  County — West  Chester  Local 
News. 

03.  Delaware  County — Delaware  County 
Times. 

04.  Montgomery  County — Norristown  Times 
Herald. 

NEW  JERSEY 

06.  Burlington  County — Burlington  County 
Times. 

06.  Camden  County — Camden  County  Cour¬ 
ier  Post. 

07.  Gloucester  County — Woodbury  Times. 

Appendix  8 

COMMENTS  or  THE  GEORGE  W.  PRESCOTT 
PUBLISHING  CO.,  QUINCY,  MASS. 

Pursuant  to  the  provisions  of  15  U.S.C.  16 
(d),  (e)  and  (f)  and  In  accordance  with 
notice  published  In  the  Federal  Register 
March  20,  1976,  the  George  W.  Prescott  Pub¬ 
lishing  Company  files  hereunder  Its  com¬ 
ments  with  respect  to  the  Proposed  Consent 
Judgment  between  plaintiff  and  defendant 
Globe  Newspaper  Company  (“Globe”)  filed 
in  this  action  on  March  5, 1975. 

I.  STATEMENT  OF  INTEREST 

The  George  W.  Prescott  Publishing  Com¬ 
pany  (“Prescott  Publishing”)  Is  the  pub¬ 
lisher  of  The  Patriot  Ledger,  a  newspaper 
published  In  Quincy,  Norfolk  County, 
Massachusetts. 

The  Patriot  Ledger  is  an  afternoon  paper 
published  Monday  through  Saturday.  It 
serves  primarily  thirty-three  communities  In 
parts  of  Norfolk  and  Plymouth  Counties, 
Massachusetts,  all  located  southwest,  south 
and  southeast  of  Boston.  Its  total  circulation 
as  of  December  81,  1974,  as  certified  by  the 
Audit  Bureau  of  Circulation,  was  75,804. 

Three  editions  are  published  each  day — the 
City,  South  and  West.  All  contain  Interna¬ 
tional,  national  and  state  news  and  all  edi¬ 
tions  advertising.  Each  edition  also  contains 
several  pages  of  local  news  and  advertising 
which  are  totally  devoted  to  the  towns  served 
by  that  edition  and  differ  completely  from 
edition  to  edition. 

The  City  Edition  Is  distributed  primarily  In 
the  City  of  Quincy  and  six  nearby  towns,  all 
In  Norfolk  County.  As  of  December,  1974, 
Its  circulation  was  approximately  46,500. 

The  South  Edition  is  distributed  primarily 
In  fifteen  towns  to  the  southeast  of  Boston, 
all  but  one  of  which  are  In  Plymouth  County. 
As  of  December,  1974,  Its  circulation  was  ap¬ 
proximately  20,500. 

The  newer  We6t  Edition  Is  distributed  pri¬ 
marily  In  eleven  towns  to  the  southwest  of 
Boston  and  west  of  Quincy,  all  In  Norfolk 
County.  As  of  December,  1974,  its  circulation 
was  approximately  10,500. 

Over  the  past  three  decades.  The  Patriot 
Ledger  has  tried  unsuccessfully  to  obtain 
a  number  of  features  which  were  licensed 
under  territorially  restrictive  agreements  to 
one  or  other  of  the  major  Boston  papers. 
Prominent  among  these  were  T.R.B.,  Dear 
Abbey,  Art  Buchwald  and  Peanuts.  For  sim¬ 
ilar  reasons.  The  Patriot  Ledger  was  unable 
for  many  years  to  get  the  New  Tork  Times 
News  Service.  (It  was  finally  obtained  In 
1972  over  the  objections  of  both  Boston 
dallies.) 

As  a  matter  of  policy,  The  Patriot  Ledger 
does  not  ask  exclusivity  on  any  syndicated 
feature  carried  by  it. 

K.  Prescott  Low,  Publisher  of  The  Patriot 
Ledger  was  designated  as  a  Government  wit¬ 


ness  for  the  trial  of  this  action  and  his  dep¬ 
osition  was  taken  by  the  Globe  and  other 
defendants  at  some  length  on  June  11, 
1974. 

H.  COMMENTS 

A.  Under  The  Proposed  Consent  Judgment 
The  Globe  Gives  Up  Little  Or  Nothing.  Under 
the  Proposed  Judgment,  the  Globe  will  still 
be  able  to  Insist  on  exclusivity  in  any  county 
In  which  It  "(1)  has  a  combined  dally  cir¬ 
culation  equal  to  at  least  20  percent  of  the 
households  in  the  county,  and  (2)  has  a 
combined  daily  circulation  equal  to  at  least 
5,000  copies”  (Proposed  Judgment,  Sec.  V). 
This  would  preserve  exclusivity  as  to  six  east¬ 
ern  Massachusetts  counties — Essex,  Middle¬ 
sex,  Norfolk,  Suffolk,  Plymouth,  Barnstable 
(See  Chart  attached  to  Competitive  Impact 
Statement  filed  March  5,  1975.) 

It  would  appear  at  first  glance  that  such 
a  settlement  includes  substantial  conces¬ 
sions  by  the  Globe  whose  prior  exclusivity 
often  also  encompassed  the  three  northern 
New  England  States  and  the  other  Massachu¬ 
setts  counties  east  of  Worcester  (Competitive 
Impact  Statement,  p.  3). 

However,  a  further  look  at  the  Globe's  1974 
circulation  figures  as  attached  to  the  Com¬ 
petitive  Impact  Statement  shows  otherwise: 
The  1974  circulation  did  not  exceed  1,000  or 
3  percent  of  the  households  in  any  Maine  or 
Vermont  county.  In  New  Hampshire,  the 
highest  circulation  was  4,114  in  populous 
Hillsboro  County  and  the  highest  penetra¬ 
tion  11.0  percent  In  rural  Carroll  County.  The 
largest  circulation  In  any  Massachusetts 
county  on  which  exclusivity  is  being  yielded 
was  Worcester  where  6,814  amounted  to  3.4 
percent  of  the  households.  It  thus  appears 
indisputable  that  the  Globe  Is  giving  up 
exclusivity  only  in  areas  where  Its  presence 
In  the  market  Is  marginal  at  best. 

On  the  other  hand,  the  20  percent  figure 
is  extremely  favorable  to  the  Globe.  Were 
that  level  to  be  raised  a  mere  2  percent,  ex¬ 
clusivity  would  be  lost  in  three  of  the  six 
counties  for  which  It  Is  to  be  retained, 
namely,  Essex.  Plymouth  and  Barnstable. 

The  Globe  does  not,  of  course,  license 
all  available  features  and  It  Is  suggested  In 
the  Competitive  Impact  Statement  (p.  6) 
that  there  “are  large  numbers  of  syndicated 
features  available  to  |th06e  prevented  from 
licensing  Globe  features!  other  than  the  ap¬ 
proximately  120  features  that  the  Globe  li¬ 
censes.”  From  the  point  of  view  of  a  sub¬ 
urban  paper,  such  as  The  Patriot  Ledger, 
this  argument  overlooks  three  vital  points. 
First,  the  other  Boston  daily  licenses  be¬ 
tween  eighty  and  one  hundred  other  fea¬ 
tures.  Second,  the  two  Boston  dailies  have 
between  them  almost  all  the  most  popular 
comics  and  columnists.  Third,  as  a  practical 
matter,  a  syndicate  salesman  will  ordinarily 
approach  the  city  dallies  first  with  any  new 
feature. 

In  summary,  the  Proposed  Consent  Decree 
provides  for  the  Globe  to  give  up  nothing  of 
substance.  Rather  what  It  really  does  Is 
strengthen  the  Globe's  legal  position  on  fea¬ 
ture  exclusivity  In  all  areas  where  the  Globe 
has  any  significant  circulation. 

B.  The  Use  of  Combined  Morning  and  Eve¬ 
ning  Circulation  Figures  Is  Unrealistic  in  the 
Greater  Boston  Newspaper  Market  and  Un¬ 
duly  Favors  the  Globe.  The  circulation  fig¬ 
ures  upon  which  the  Proposed  Consent  Judg¬ 
ment  and  the  Competitive  Impact  Statement 
are  based  are  “Combined  Dally  Circulation” 
which  is  defined  to  mean  "The  sum  of  the 
defendant  Globe  Newspaper  Company’s 
morning  and  evening  Circulation”  (Proposed 
Judgment,  Sec.  11(F) ) . 

Such  a  test  might  be  valid  If  any  other 
paper  which  would  be  affected  adversely  by 
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the  Proposed  Judgment  had  both  a  morning 
and  evening  edition.  Those  papers  are  identi¬ 
fied  in  the  Competitive  Impact  as  the  “news¬ 
papers  published  in  the  Massachusetts  cities 
of  Boston,  Quincy,  Brockton,  Lowell,  Law¬ 
rence,  Framingham,  Lynn,  Salem,  Haverhill, 
Hyannis,  Waltham  and  Malden”  (p.  5) .  None 
has  both  a  morning  and  an  evening  edition. 
The  other  Boston  daily  (The  Boston  Herald 
American)  publishes  in  the  morning  only. 
The  remaining  eleven  papers  mentioned,  in¬ 
cluding  The  Patriot  Ledger  (Quincy),  do 
not  publish  in  the  morning  and  are  strictly 
evening  papers. 

Accordingly,  the  use  of  “Combined  Daily 
Circulation”  is  unrealistic  in  the  present 
Eastern  Massachusetts  newspaper  market.  It 
also  seems  unduly  favorable  to  the  Globe. 

The  stronger  of  the  two  Globe  editions  is 
the  morning  with  a  circulation  of  about  292,- 
000.1  Its  only  direct  competition  is  the  Boston 
Herald  American  as  to  which  it  would  retain 
exclusivity  even  under  the  Government’s  po¬ 
sition  in  its  trial  brief.  (See  Competitive  Im¬ 
pact  Statement,  p.  4.)  Tet  under  the  Proposed 
Judgment  this  circulation  is  allowed  to  be 
added  to  that  of  the  weaker  evening  edition 
( 194,000  circulation )  *  in  computing  the  levels 
at  which  exclusivity  will  be  allowed,  all  to 
the  substantial  detriment  of  the  various  sub¬ 
urban  evening  papers. 

Moreover,  it  is  difficult  to  see  how  the  cir¬ 
culation  of  the  morning  Globe  would  be  hurt 
if  some  of  the  features  it  carried  also  ap¬ 
peared  in  suburban  papers  all  of  which  are 
published  twelve  hours  later. 

C.  The  Use  of  County  Circulation  Figures 
Is  Unrealistic  In  Eastern  Massachusetts.  The 
exclusivity  test  set  forth  in  the  Proposed 
Judgment  turns  on  whether  or  not  the  Globe 
has  “a  Combined  Daily  Circulation  equal  to 
at  least  20  percent  of  the  Households  in  the 
county”.  (Para.-  IV.)  Moreover,  the  circula¬ 
tion  figures  attached  to  the  Competitive  Im¬ 
pact  Statement  are  strictly  in  terms  of  coun¬ 
ties. 

While  counties  may  be  a  realistic  circula¬ 
tion  unit  in  other  parts  of  the  country,  it 
is  submitted  that  they  are  not  so  in  eastern 
Massachusetts. 

In  the  first  place,  the  county  lines  in  ques¬ 
tion  were  all  laid  out  more  than  two  cen¬ 
turies  ago  and  contain  such  curious  anoma¬ 
lies  as  the  fact  that  the  towns  of  Brookline 
and  Coh asset  are  part  of  Norfolk  County  al¬ 
though  neither  is  contiguous  to  any  other 
part  of  that  county,  Brookline  being  sur- 
roundde  entirely  by  portions  of  Middlesex 
and  Suffolk  Counties  and  Cohasset  being  an 
island  surrounded  entirely  by  Plymouth 
County.  While  such  lines  may  have  made 
sense  in  terms  of  eighteenth  century  politics, 
they  are  now  little  more  than  historical 
quirks.  Likewise,  there  is  little  practical 
economic  difference  between  the  northerly, 
westerly  and  southerly  Boston  suburbs.  Yet 
they  are  spread  through  five  or  six  separate 
counties. 

The  two  counties  in  which  The  Patriot 
Ledger  primarily  circulates  are  Norfolk  and 
Plymouth.  To  treat  Norfolk  as  an  entity  is 
unrealistic  in  terms  of  the  Ledger  since  it 
has  little  or  no  circulation  in  the  south  west- 


1  Monday  through  Friday.  See  Audit  Bureau 
of  Circulation  FAS-FAX  Circulation  Aver¬ 
ages  for  Six  Months  Ending  September  30, 
1974. 

•Monday  through  Friday.  See  Audit  Bu¬ 
reau  of  Circulation  FAS-FAX  Circulation 
Averages  for  Six  Months  Ending  September 
30,  19.4. 


ern  portion  of  the  county.  Similarly,  the 
Ledger  circulates  in  only  fifteen  of  the 
twenty-seven  communities  in  Plymouth 
County.4 

Another  aspect  of  the  use  of  county  lines 
may  be  even  more  significant  to  The 
Ledger's  South  Edition  with  a  circulation  of 
approximately  20,000  is  distributed  almost 
entirely  in  Plymouth  County  and  competes 
vigorously  with  the  Brockton  Enterprise 
which  has  a  circulation  of  roughly  65,000. 
Should  Globe  circulation  drop  below  20  per¬ 
cent  Plymouth,4  the  Proposed  Judgment 
would  allow  the  Enterprise  to  get  Globe 
features  while  its  most  direct  but  smaller 
competitor  would  still  be  excluded.  This  is 
because  the  Enterprise  is  published  in  Plym¬ 
outh  while  the  Ledger's  South  Edition  is 
technically  published  in  Norfolk.  Such  an 
anomalous  result  could  hardly  have  been  in¬ 
tended  by  the  framers  of  the  anti-trust  laws. 

D.  The  Exclusivity  Exemption  For  Papers 
With  A  Circulation  Of  11,750  Or  Less,  Ap¬ 
pears  Illogical  And  Is  Unfair  To  The  Patriot 
Ledger.  The  Proposed  Judgment  provides 
that  within  the  specified  counties  the  “Globe 
and  a  syndicate  may  agree  that  the  Globe 
will  not  license  the  feature  to  any  other 
newspaper  not  then  licensing  it,  having  a 
Circulation  in  excess  of  11,760  copies”.  (Sec. 
IV.  See  also  Competitive  Impact  Statement, 
p.  5.)  In  practical  effect,  this  exempts  any 
paper  with  a  circulation  of  less  than  11,761 
from  any  Globe  exclusivity  as  to  features.4 

No  logical  explanation  of  the  11,760  figure 
appears  in  either  the  proposed  Judgment  or 
the  Competitive  Impact  Statement  and  one 
can  only  speculate  for  whose  benefit  it  was 
included.  (Although  available  circulation 
figures  would  Indicate  that  it  may  well  have 
been  intended  to  favor  two  Essex  County 
papers  at  the  expense  of  their  slightly  larger 
competitors.) 

As  specifically  applied  to  The  Patriot  Led¬ 
ger,  this  11,750  cut  off  will  also  be  unfair. 
In  the  northwestern  part  of  Norfolk  County, 
there  is  significant  competition  between  the 
Ledger  and  the  Daily  Transcript  which  is 
published  in  Dedham.  The  Transcript’s  cir¬ 
culation  is  about  8,000  and  that  of  the  Led¬ 
ger’s  West  Edition  approximately  10,600. 
However,  because  the  ledger’s  total  circu¬ 
lation  for  all  editions  is  much  larger,  the 
net  effect  of  the  proposed  exemption  is  that 
the  Transcript  will  be  able  to  license  Globe- 


*  Attached  hereto  is  a  December,  1974, 
Audit  Bureau  of  Circulation  map  showing 
the  Ledger’s  primary  market  area,  county 
lines  and  city  and  retail  trading  zones. 

4  Such  a  drop  is  not  unlikely.  The  chart 
attached  to  the  Competitive  Impact  State¬ 
ment  shows  the  Globe  as  having  in  1974  a 
penetration  of  20.7  percent  of  Plymouth 
County.  Almost  immediately  after  the  filing 
of  the  consent  decree,  the  Globe  announced 
a  price  increase  of  151  to  20i.  Historically, 
such  increases  have  always  decreased  circula¬ 
tion  of  a  given  paper.  Accordingly,  the  Globe 
could  well  dip  below  20  percent  in  Plymouth 
County  in  1976. 

6  While  the  proposed  decree  is  not  entirely 
clear  upon  the  point,  this  11,750  circulation 
test  is  apparently  applied  annually.  (See 
Sec.  V.)  If,  on  the  other  hand,  it  is  a  one 
shot  test  applicable  only  at  or  about  the  time 
of  the  entry  of  Judgment,  it  could  produce 
extraordinary  re  stilts.  For  example,  a  paper 
in  a  fast  growing  area  south  of  Boston  with 
a  present  circulation  of  10,000  could  well 
double  that  circulation  within  a  decade. 


exclusive  features  and  the  Ledger's  West 
Edition  will  not. 

Such  a  distinction  might  make  some  sense 
if  it  in  some  way  turned  on  past,  present  or 
even  future  practices  or  conduct  of  either  the 
Ledger  or  the  Transcript.  However,  it  does 
not.  The  crucial  factor  is  whether  or  not  an 
entirely  separate  third  party,  at  the  Globe, 
chooses  to  license  a  particular  feature. 

E.  The  Proposed  Provisions  For  Abandon¬ 
ment  Of  Exclusivity  Over  A  Particular  Fea¬ 
ture  Are  Insufficiently  Strict.  The  Proposed 
Judgment  provides  that  the  Globe  shall  not 
enforce  exclusivity  as  to  any  feature  “if,  for 
a  period  of  two  (2)  consecutive  calendar 
months,  it  has  failed  to  publish  that  feature 
at  least  once”  (Sec.  VI  (A)).  This  limitation 
is  subject  to  a  further  proviso  that  it  shall 
have  no  application  “if  the  feature  was  not 
made  available  to  (the  Globe)  by  the  syndi¬ 
cate  for  more  than  two  weeks  during  such 
period”.  (Sec.  VI(C).) 

Under  this  proposed  language  all  the  Globe 
need  do  is  publish  a  feature  once  every  sixty 
days  to  maintain  exclusivity  or  even  less  fre¬ 
quently  should  the  feature  be  unavailable 
for  a  two  week  period.  It  should  further  be 
noted  that  this  once  every  sixty  days  require¬ 
ment  applies  even  to  five,  six  or  seven  day  a 
week  features  such  as  comic  strips  which  ap¬ 
pear  between  forty  and  sixty  times  every 
sixty  days.  Thus  the  Globe  can,  if  it  wishes, 
prevent  any  other  eastern  Massachusetts 
daily  from  getting  a  feature  while  itself  only 
making  token  publication  of  that  feature. 
The  net  result  would  be  to  effectively  deny 
the  feature  to  the  reading  public  of  the 
Greater  Boston  area. 

Accordingly,  if  an  abandonment  provision 
is  to  be  meaningful,  the  required  publication 
should  be  far  more  frequently  than  once 
every  two  months. 

F.  In  Any  Event,  The  Notice  Provisions  Of 
The  Proposed  Consent  Judgment  Are  Inade¬ 
quate.  The  Proposed  Judgment  provides  that 
within  thirty  days  of  the  entry  thereof  and 
in  December  of  each  year  thereafter,  the 
Globe  will  “compile  a  list  of  those  news¬ 
papers  that,  consistent  with  the  provisions 
of  Section  IV  of  this  Final  Judgment,  may  be 
prevented  from  licensing  a  feature  licensed 
to  Globe”  (Sec.  V)  and  further  that  copies  of 
“such  list  shall  be  furnished  to  plaintiff  and 
to  each  syndicate  from  whom  Globe  licenses 
any  feature”  (Ibid). 

At  the  very  last,  this  provision  should  be 
expanded  to  require  the  Globe  to  give  like 
notice  to  each  newspaper  appearing  on  its 
list.  This  would  seem  simple  fairness  if  only 
for  the  reason  that  household  figures  are  at 
best  only  estimates  and  circulation  figures 
are  also  subject  to  at  least  some  argument 
especially  where  different  newspapers  are 
audited  as  of  different  dates. 

The  Proposed  Judgmsnt  further  provides 
for  notice  by  the  Globe  to  "the  syndicate  af¬ 
fected  “(l)n  any  instance  in  which  it  has 
failed  to  publish,  at  least  once  in  a  period 
of  two  (2)  consecutive  calendar  months,  a 
feature  licensed  by  It.”  (Sec.  VI(B).)  In  like 
manner,  it  would  seem  only  fair  and  reason¬ 
able  that  similar  notice  be  given  to  any 
paper  known  to  the  Globe  to  have  been  pre¬ 
viously  prevented  from  carrying  this  feature. 

By  its  attorneys, 

George  W.  Prescott 
Publishing  Co. 

James  C.  Heigham, 
Choate.  Han  A  Stewart,  28  State 
Street,  Boston,  Mass.  02109, 
227-5020. 
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Appendix  0 

COMMENTS  OP  THE  CAPE  COD  STANDARD -TIMES, 
HTANNIS,  MASS.  SUBMITTED  BT  WILLIAM  H. 
CARET,  ESQ.,  DES  MARAIS,  CARET  *  BURKE, 
40S-408  FIRST  NATIONAL  BANK  BLDG..  SET 
UNION  ST.,  NEW  BEDFORD,  MASS.  02740 

Mat  7.  1978. 

Please  be  advised  that  this  office  represents 
the  Cape  Cod  Standard-Times,  a  newspaper 
published  In  Hyannls,  Barnstable  County,  in 
the  Commonwealth  of  Massachusetts,  and  on 
Its  behalf  submits  herein,  its  comments  on 
the  proposed  final  Judgment  submitted  for 
entry  In  the  above  captioned  cases.  These 
comments  are  being  submitted  In  accordance 
with  the  requirements  of  the  Anti-Trust 
Procedure  and  Penalties  Act  (16  USC  Section 
106). 

The  Cape  Cod  Standard-Times,  for  the  rea¬ 
sons  set  forth  below,  objects  to  the  entrance 
of  such  judgment  relating  to  the  Boston 
Globe  Newspaper,  particularly  Section  IV 
thereof,  which  reads  as  follows: 

'’Globe  Is  enjoined  from  licensing  any  fea¬ 
ture  from  any  syndicate  with  a  condition, 
agreement  or  understanding  limiting  the  ter¬ 
ritory  within  which  or  the  persona  to  whom 


R450  •  72 

such  feature  may  be  licensed;  provided,  how¬ 
ever,  that  Globe  and  a  syndicate  may  agree 
that  the  syndicate  will  not  license  the  feature 
to  any  other  newspaper  not  then  licensing 
It,  having  a  Circulation  In  excess  of  11,750 
copies,  and  published  In  a  county  where  the 
defendant  Globe  (1)  has  a  Combined  dally 
Circulation  equal  to  at  least  30  percent  of 
the  Households  In  the  County,  and  (3)  has 
a  Combined  dally  Circulation  equal  to  at  least 
5,000  copies.” 

The  Cape  Cod  Standard-Times  would  be 
adversely  affected  by  the  requirements  of  said 
provision,  since  it  does  have  a  circulation  In 
excess  of  11,750  copies  and  It  Is  published  In 
the  County  where  the  Globe's  exclusivity 
would  be  able  to  continue  under  the  language 
of  the  proposed  Judgment. 

1.  There  would  appear  to  be  no  rational 
basis  for  the  formula  set  out  in  Section  IV 
of  the  proposed  Judgment.  It  Is  an  arbitrary 
and  unreasonable  formula  with  no  factual 
basis  for  Its  Justification.  Apparently,  accord¬ 
ing  to  the  Competitive  Impact  Statement, 
the  only  document  considered  determinative 
In  formulating  the  proposed  Consent  Judg¬ 
ment  was  the  chart  entitled  "Boston  Globe 
Week-Day  Circulation  and  Penetration  by 


Counties  In  Massachusetts,  New  Hampshire, 
Maine  and  Vermont  1972-1974”.  The  chart 
gives  no  Justification  for  the  arbitrary  pene¬ 
tration  percentage  of  20  percent  or  the  mini¬ 
mum  combined  dally  circulation  figure  of 
5,000  copies,  or  the  freedom  from  exclu¬ 
sivity  of  those  newspapers  having  a  circula¬ 
tion  less  than  11,750  copies.  This  office,  on 
behalf  of  the  Cape  Code  Standard-Times,  re¬ 
quested  more  information  from  the  Govern¬ 
ment  as  to  the  method  used  In  arriving  at 
the  formula  set  forth  In  Section  IV.  This 
request  was  made  under  the  "Freedom  of 
Information  Act  6  USC  552”  and  a  reply  was 
received  dated  April  25.  1975,  a  copy  of  which 
Is  also  enclosed,  and  adds  no  further  basis  for 
justification  of  the  creation  of  the  formula. 

2.  Hie  Cape  Cod  Standard-Times  submits 
that  the  original  position  taken  by  the  United 
States  Government  with  respect  to  the  Bos¬ 
ton  Globe  exclusivity  Is  the  only  sound  posi¬ 
tion  to  advance  In  order  to  protect  the 
smaller  and  medium-size  newspapers  against 
the  larger  metropolitan  newspapers  in  a  cer¬ 
tain  competitive  area.  The  position  taken 
previously  by  the  United  States  Government 
was  that  “any  feature  exclusivity  extending 
beyond  the  city  of  publication  (Boston)  was 
unreasonable  and  should  be  enjoined”.  It  is 
respectfully  submitted  that  this  principle 
continues  to  be  a  sound  principle,  when 
weighed  against  a  formula  which  is  simply 
arbitrary,  unfairly  discriminatory  against  cer¬ 
tain  newspapers,  and  has  no  factual  Justifi¬ 
cation. 

3.  At  the  present  time,  such  a  formula  will 
permit  the  Boston  Globe  to  have  exclusivity 
contracts  with  regard  to  the  features  licensed 
by  It  over  the  dally  and  Sunday  newspapers 
published  In  the  Massachusetts  cities  of  Bos¬ 
ton,  Quincy,  Brockton,  Lowell,  Lawrence, 
Pramlngham,  Lynn,  Salem,  Haverhill,  Hyan- 
nis,  Waltham,  and  Malden. 

It  Is  Important  to  point  out  that  all  of 
these  cities  are  within  the  general  metro¬ 
politan  area  of  the  City  of  Boston,  except 
for  Hyannls,  in  the  County  of  Barnstable, 
where  the  Cape  Code  Standard-Times  Is  pub¬ 
lished.  The  Cape  Cod  Standard-Times  Is  not 
only  beyond  the  metropolitan  area  of  Boston, 
but  It  Is  also  beyond  the  City  and  Retail 
Trading  Zones  of  the  Boston  Globe  and  not 
In  the  same,  or  even  any  adjoining,  county. 
Except  for  Hyannls,  the  other  cities  affected 
by  the  proposed  stipulation  are  neighboring 
communities  to  Boston  and  the  home  cities 
of  the  vast  majority  of  the  workers  in  the 
Boston  area.  They  are  the  so-called  “bedroom 
areas”  for  those  people  working  In  Boston. 
Hyannls,  In  Cape  Cod,  is  approximately  sev¬ 
enty  (70)  miles  from  Boston  and  has  never 
been  considered  geographically  located  with 
the  metropolitan  area  of  Boston.  It  is  not 
within  the  range  of  the  Globe’s  principal 
circulation  Intensity  so  as  to  make  an  ex¬ 
clusive  syndicated  column  or  feature  neces¬ 
sary  for  the  sale  of  its  newspaper.  Regardless, 
however,  of  whether  or  not  the  Globe’s  ex¬ 
clusivity  is  needed  In  the  metropolitan  area 
of  Boston,  it  certainly  Is  not  needed  to  main¬ 
tain  Its  circulation  or  competitiveness  with 
the  Cape  Cod  Standard -Times,  which  princi¬ 
pally  covers  Barnstable  County,  in  the  south¬ 
eastern  part  of  Massachusetts.  It  Is  respect¬ 
fully  submitted  that  this  newspaer,  the  Cape 
Code  Standard-Times,  should  be  excluded 
from  the  terms  of  the  proposed  Decree. 

4.  It  Is  the  small  and  medium-sized  news¬ 
papers  outside  the  large  metropolitan  area 
which  need  the  freedom  from  exclusivity  con¬ 
tracts.  The  Cape  Cod  Standard-Times  does 
not  have  any  exclusive  features  and  Is  not 
looking  for  any  exclusivity.  Neither  Bhould 
the  Boston  Globe's  territory  of  exclusivity  be 
extended  to  Cape  Cod*  Features  should  be 
freely  available  to  the  Cape  Cod  Standard- 
Times  and  the  Boston  Globe,  and  their  avail¬ 
ability  should  not  depend  upon  the  consid¬ 
erations  arbitrarily  set  forth  In  the  proposed 
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decree.  The  theory  which  the  Justice  Depart¬ 
ment  and  the  Globe  are  apparently  fostering 
In  the  proposed  settlement,  is  that  the  areas 
where  a  competitive  situation  exists,  exclu¬ 
sivity  should  continue  to  be  allowed.  Our  po¬ 
sition  is  quite  the  opposite.  There  should  be 
no  restrictions  regardless  of  an  arbitrary  20 
percent  or  40  percent,  or  any  percentage  of 
outlying  county  penetration. 

5.  The  theory  of  the  Government  seems  to 
be  that  the  exclusivity  is  needed  to  protect 
the  Globe  from  competition,  but  this  theory 
is  contrary  to  the  fundamental  purpose  of 
the  law  suit,  which  was  to  foster  competi¬ 
tion  in  those  areas  where  there  were  exclu¬ 
sive  features.  Even  considering  the  Govern¬ 
ment's  new  theory,  however.  It  Is  respect¬ 
fully  submitted  that  the  gain  of  the  Boston 
Globe  in  the  Cape  Cod  territory  in  the  past 
years,  as  shown  in  the  document  relied  upon 
by  the  Government  and  attached  to  the 
Competitive  Impact  Statement,  cannot  be 
considered  relevant  to  the  exclusivity  of  syn¬ 
dicated  features.  The  Globe  circulation  in 
the  County  of  Barnstable  has,  as  shown  by 
the  figures,  increased  over  the  past  years, 
but  with  the  same  exclusivity  contracts  for 
the  syndicated  features,  which  they  have 
had  for  many  years.  The  conclusion  would 
be  inescapable  that  their  increase  in  circu¬ 
lation  in  Barnstable  County  is  attributed  to 
factors  other  than  the  exclusivity  contract, 
and  it  is  respectfully  submitted  that  they 
do  not  need  such  contracts  for  the  sale  of 
newspapers  in  this  area.  At  the  time  of  their 
biggest  gain  in  the  Cape  Cod  area,  in  1973, 
it  was  at  or  about  the  time  of  the  merger 
with  the  Boston  Herald  and  the  increase  in 
penetration  had  nothing  to  do  with  ex¬ 
clusivity  features. 

The  figures  set  forth  below  show  the  re¬ 
spective  daily  increases  of  the  Barnstable 
County  circulation,  as  audited  by  the  Audit 
Bureau  of  Circulation  (ABC)  for  the  years 
1972  through  1974,  for  the  Cape  Cod  Stand¬ 
ard-Times  and  the  Boston  Globe,  showing 
the  gains  recorded  in  the  three  (3)  years: 


CCS-T, 

daily 

Globe, 
daily 
(both  a.m. 
and  p.m.) 

CCS-T, 

gain 

Globe, 

gain 

1971.. .. 

1972.. .. 

1973.. .. 

1974.. .. 

22,696 

23,882 

25,486 

26,071 

4,719  . 
5,613 
7,600 
8,476 

+1,186 

+1,604 

+585 

+894 

+1,987 

+876 

CCS-T, 

Sunday 

Globe, 

Sunday 

CCS-T, 

gain 

Globe, 

gain 

1971.. .. 

1972 _ 

1973.. .. 

1974.. .. 

19,957 

21,759 

23,531 

24,650 

8,506  . 
9,301 
12, 191 
12,974 

+1,802 
+1,772 
+1, 119 

+793 

+2,890 

+783 

There  can  be  no  conclusion  drawn  from 
these  figures  that  the  Boston  Globe  needs 
the  exclusivity  conti  acts  in  order  to  continue 
the  increase  of  its  circulation  in  this  area. 

Applying  the  proposed  formula  to  these 
figures  demonstrates  that  the  formula  is 
arbitrary.  A  daily  with  less  than  20  percent 
could  get  exclusive  rights  based  on  a  one-day 
Sunday  paper  over  20%.  Are  there  two  dif¬ 
ferent  tests?  Could  two  papers,  morning  and 
afternoon,  or  some  company,  combine  total 
circulation  to  exceed  the  20  percent  rule? 
Even  if  the  proposed  formula  were  accept¬ 
able,  the  tests  should  be  met  by  both  the 
daily  and  Sunday  separately  to  Justify  ex¬ 
clusivity  and  not  a  combined  circulation 
formula.  Some  such  newspapers  are  even 
published  under  different  names,  depending 
upon  the  edition  (am.-p.m. — Sunday) ,  and 
should  be  tested  by  the  same  formula  sep¬ 
arately,  if  in  fact  any  formula  is  Justified. 
The  Cape  Cod  Standard-Times  publishes 
only  once  a  day.  The  Boston  Globe  publishes 
in  the  morning  and  evening.  To  base  the  test 
upon  the  ''combined  daily  circulation”,  as 
defined  In  the  proposed  Judgment  is  dis¬ 
criminatory,  unrealistic,  and  much  more  fa¬ 
vorable  to  the  Globe. 


6.  The  fact  that  the  readership  of  the  Cape 
Cod  Standard-Times  is  being  denied  the  use 
of  certain  syndicated  material  prevents  the 
newspaper  from  publishing  what  should  be 
a  total  newspaper.  The  subscribers  of  the 
Cape  Cod  Standard-Times  should  be  free  to 
read  in  that  newspaper  whatever  is  appeal¬ 
ing  to  its  readers,  and  not  to  have  their 
freedom  of  choice  restricted  by  exclusive 
contracts,  beneficial  to  some  other  newspaper 
from  Boston,  which  is  trying  to  penetrate 
more  and  more  into  the  Cape  Cod  market. 
This  competition,  it  is  submitted,  should 
be  done  on  equal  terms  without  any  legally 
sanctioned  preferential  treatment,  which 
discourages  free  competition.  This  is  what 
the  law  suit  was  designed  to  encourage  in 
the  first  place. 

7.  The  Cape  Cod  Standard-Times  has  in 
the  past  made  requests  for  the  use  of  cer¬ 
tain  syndicated  material,  but  it  has  been 
denied  to  them  by  either  the  Boston  Globe 
or  the  syndicate.  As  an  example,  the  Cape 
Code  Standard-Times  requested  to  purchase 
the  James  J.  Kilpatrick  column,  but  the 
syndicate  refused  to  release  it  to  the  Hy- 
annis  newspaper.  A  copy  of  the  syndicate’s 
reply  is  attached  to  this  letter,  in  which  it 
clearly  sets  forth  that  ‘‘The  Boston  Globe 
normally  pre-empts  the  territory”.  Permis¬ 
sion  was  sought  from  the  Globe  to  permit 
the  Cape  Cod  Standard-Times  to  carry  this 
column,  but  this  permission  was  subse¬ 
quently  denied.  Representatives  of  the  news¬ 
paper  have  also  had  several  telephone  con¬ 
versations  with  syndicated  representatives 
requesting  certain  features  which  have  been 
denied  to  them  because  of  the  Globe’s  ex¬ 
clusivity.  Specifically,  the  newspaper  has 
made  several  efforts  to  obtain  both  the  Gallop 
Poll  and  the  Harris  Poll  prior  to  the  last 
Presidential  Election,  but  access  to  those 
Polls  were  denied  because  of  the  Globe’s  ex¬ 
clusive  contract.  We  think  that  they  should 
be  freely  available  to  all  newspapers,  par¬ 
ticularly  in  those  geographical  areas  not 
identified  with  the  metropolitan  area  of 
Boston,  where  there  is  no  substantiating  evi¬ 
dence  that  it  is  needed  to  maintain  its  cir¬ 
culation  in  such  a  geographical  area.  The 
publication  of  such  syndicated  columns  by 
the  Cape  Code  Standard-Times,  and  used  by 
the  Boston  Globe,  would  not  hurt  the  cir¬ 
culation  of  the  Boston  Globe  in  Cape  Cod 
by  one  newspaper.  The  increase  in  the  Globe’s 
circulation  in  this  area  cannot  be  tied  into 
the  exclusive  syndicated  features. 

In  conclusion,  it  is  respectfully  submitted 
that  the  formula  set  forth  in  the  proposed 
Judgment  is  arbitrary  and  discriminatory 
against  the  smaller  and  medium-sized  news¬ 
paper,  which  is  geographically  located  some 
distance  from  the  metropolitan  area  of 
Boston,  and  not  at  all  identified  with  the 
City  of  Boston. 

It  is  respectfully  suggested  that  either  all 
exclusivity  contracts  of  syndicated  features 
be  restrained  or  that  they  be  llmied  in  scope 
to  the  metropolitan  area  of  the  City  of 
Boston,  but  that  the  Boston  Globe  not  be 
permitted  to  continue  to  maintain  its  ex¬ 
clusivity  contracts  in  the  County  of  Barn¬ 
stable,  where  the  Cape  Cod  Standard-Times 
Is  being  published. 

Very  truly  yours, 

Cape  Cod  Standard -Times, 
Division  or  Ottaway 
Newspapers,  Inc. 

William  H.  Carey. 

Exhibits 

April  8, 1975. 

Re:  Syndicated  Features  Cases  TEX:  GAC: 

ALM  60-127-70 
Thomas  E.  Kattper, 

Assistant  Attorney  General,  Antitrust  Divi¬ 
sion,  VS.  Department  of  Justice,  Washing¬ 
ton,  D.C.  20530 

Dear  Sir:  Please  be  advised  that  I  repre¬ 
sent  Ottaway  Newspapers,  Inc.,  which  pub¬ 


lishes  the  Cape  Cod  Standard  Times,  cir¬ 
culating  in  Barnstable  County,  Massachu¬ 
setts. 

I  will  be  filing  with  your  Department  the 
comments  of  the  Cape  Cod  Standard  Times, 
in  accordance  with  the  provisions  of  Public 
Law  98-528  Anti-Trust  Procedures  and  Pen¬ 
alties  Act,  as  those  comments  pertain  to  the 
government’s  proposed  Judgment  in  the  so- 
called  Syndicated  Features  Cases,  referred  to 
above. 

Before  doing  so,  however,  and  under  the 
authority  of  the  Freedom  of  Information  Act 
5  USC552,  more  public  information  would 
appear  to  be  necessary  to  make  any  intelli¬ 
gent  comments. 

Pursuant  to  the  above  Act,  I  hereby  re¬ 
quest  a  copy  of  any  supporting  documents  or 
tables  or  memoranda,  by  which  the  proposed 
formula  under  Paragraph  IV  of  the  proposed 
Judgment  was  arrived  at. 

That  Paragraph  provides  as  follows: 

‘‘Globe  is  enjoined  from  licensing  any  fea¬ 
ture  from  any  syndicate  with  a  condition, 
agreement  or  understanding  limiting  the 
territory  within  which  or  the  persons  to 
whom  such  feature  may  be  licensed;  pro¬ 
vided,  however,  that  Globe  and  a  syndicate 
may  agree  that  the  syndicate  will  not  license 
the  feature  to  any  other  newspaper  not  then 
licensing  it,  having  a  Circulation  in  excess 
of  11,750  copies,  and  published  in  a  County 
where  the  defendant  Globe  (1)  has  a  com¬ 
bined  daily  Circulation  equal  to  at  least  20% 
of  the  Households  in  the  County,  and  (2) 
has  a  Combined  daily  Circulation  equal  to 
at  least  5,000  copies.” 

Specifically,  we  want  to  know  how  these 
figures  were  arrived  at  and  we  are  request¬ 
ing  copies  of  any  documents  or  materials,  or 
any  analysis  of  figures  used  by  the  Govern¬ 
ment  to  bring  it  to  the  conclusion  that  the 
circulation  figures  and  penetration  percent¬ 
age  figures  set  forth  in  the  proposed  decree 
are  reasonable  restrictions  on  the  exclusivity 
of  the  Globe  syndicated  licenses,  particu¬ 
larly,  as  it  affects  Barnstable  County — Hy- 
annls,  Massachusetts. 

Very  truly  yours. 

Cape  Cod  Standard-Times, 

Division  of  Ottaway  Newspapers,  Inc. 
William  H.  Carey. 

Re:  Syndicated  Features  Cases. 

William  H.  Carey,  Esquire, 

Demaris,  Carey  <fr  Burke,  403-408  First  Na¬ 
tional  Bank  Building,  227  Union  St., 
New  Bedford,  Mass.  02740 

April  25, 1975. 

Dear  Mr.  Carey:  I  received cyour  April  8, 
1975  letter  concerning  the  proposed  settle¬ 
ment  with  the  Globe  in  the  syndicated  fea¬ 
tures  cases.  You  requested,  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C.  652) : 

‘‘A  copy  of  any  supporting  documents  or 
tables  or  memoranda  by  which  the  proposed 
formula  under  Paragraph  IV  of  the  proposed 
Judgment  was  arrived  at.” 

The  only  document  or  table  which  the 
United  States  considered  determinative  in 
formulating  the  proposed  Judgment  was  a 
chart  entitled  ‘‘Boston  Globe  Weekday  Cir- 
culant  and  Penetration  by  Counties  in  Mas¬ 
sachusetts,  New  Hampshire,  Maine  and  Ver¬ 
mont,  1972-1974.”  A  copy  of  this  document 
Is  enclosed. 

With  regard  to  your  request  for  "memo¬ 
randa”,  we  have  reviewed  our  files  and  the 
only  material  which  fits  this  description  is 
an  internal  staff  memorandum  reflecting  the 
staff’s  view  of  the  settlement.  This  document 
is  exempt  from  production  under  5  U.S.C. 
552(b)(5),  which  exempts: 

"Inter-agency  or  intra-agency  memoran¬ 
dums  or  letters  which  would  not  be  avail¬ 
able  by  law  to  a  party  other  than  an  agency 
in  litigation  with  the  agency.” 

Accordingly,  I  must  deny  your  request  for 
this  document. 
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Department  regulations,  28  CFR  16.7,  pro¬ 
vide  that  a  denial  may  be  appealed  within  30 
days  to  the  Attorney  General  (Attention: 
Freedom  of  Information  Appeals  Unit) , 
Washington,  D.O.  20530.  Any  such  appeal 
should  be  clearly  Identified  as  a  “Freedom 
of  Information  Appeal”.  Judicial  review  is 
available  thereafter  in:  the  district  In  which 


NOTICES 

the  requester  resides  or  has  a  principal  place 
of  business;  the  district  In  which  the  records 
are  located;  or  the  District  of  Columbia. 

We  would  appreciate  receiving  your  com¬ 
ments  on  the  proposed  final  Judgment  as 
soon  as  possible  so  that  we  may  respond 
within  the  60-day  period  provided  In  the 
Antitrust  Procedures  and  Penalties  Act. 
This  period  began  to  run  on  March  31,  1976. 
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I  am  the  person  responsible  for  the  dis¬ 
position  of  your  request,  as  set  forth  In  this 
letter. 

Sincerely  yours. 

Thomas  K.  Kaupeb, 
Assistant  Attorney  General, 
Antitrust  Division. 


BOSTON  GLOBE  WEEKDAY  CIRCULATION  AND  PENETRATION  BY  COUNTY  IN 
MASSACHUSETTS,  NEW  HAMPSHIRE,  MAINE  AND  VERMONT,  1972-1974 


COUNTIES 

HOUSEHOLDS 

CIRCULATION 

PENETRATION 
(%  ol  houteht  Ids) 

1972 

ABC  Ell. 

1973 

ABC  Est. 

1974 

ABC  Eft. 

1972 

1973 

1974 

1972 

1973 

1974 

MASSACHUSETTS 

ESSEX 

205,832 

207,900 

208,900 

34,888 

41,486 

44,138 

16.9% 

20.0% 

21.1% 

MIDDLESEX 

427,904 

411,800 

432,400 

150,744 

161,014 

162,624 

35.2 

39.1 

37.6 

NORFOLK 

182,785 

185,600 

179,800 

63,546 

68,733 

71,202 

34.8 

37.0 

39.6 

PLYMOUTH 

102,473 

105,200 

106,900 

17,896 

22,989 

22,133 

17.5 

21.9 

20.7 

SUFFOLK 

244,448 

242,700 

241,200 

108,776 

118,986 

120,362 

44.5 

49.0 

49.9 

BARNSTABLE 

35,406 

35,400 

38,800 

5,613 

7,600 

8,476 

15.9 

21.5 

21.8 

BERKSHIRE 

47,448 

48,700 

47,900 

434 

494 

503 

.9 

1.0 

1.1 

BRISTOL 

144,154 

149,000 

149,800 

5,083 

6,415 

6,081 

3.5 

4.3 

4.1 

DUKES 

2,319 

2,500 

2,700 

175 

240 

266 

7.5 

9.6 

9.9 

FRANKLIN 

19,844 

20,400 

20,100 

341 

373 

416 

1.7 

1.8 

2.1 

HAMPDEN 

146,844 

148,200 

146,500 

594 

742 

774 

.4 

S 

.5 

HAMPSHIRE 

35,179 

35,900 

36,200 

1,440 

1,893 

2,376 

4.1 

5.3 

6.6 

NANTUCKET 

1,349 

1,400 

1,500 

146 

179 

213 

10.8 

12.8 

14.2 

WORCESTER 

197,178 

198,800 

198,000 

4,979 

6,289 

6,814 

2.5 

3.2 

3.4 

NEW  HAMPSHIRE 


BELKNAP 

11,096 

11,500 

11,200 

589 

648 

649 

5.3% 

5.6% 

5.8% 

CARROLL 

6,427 

6,500 

6,900 

633 

713 

790 

9.8 

11.0 

11.4 

CHESHIRE 

16,952 

15,200 

17,900 

567 

656 

713 

3.3 

4.3 

40 

COOS 

10,708 

10,700 

10,500 

446 

516 

440 

4.2 

4.8 

4.2 

GRAFTON 

17,226 

16,600 

18,100 

1,007 

1,082 

1,049 

5.8 

6.5 

5.8 

HILLSBORO 

71,743 

72,900 

76,500 

3,361 

3,895 

4,114 

4.7 

5.3 

5.4 

MERRIMACK 

26,962 

28,200 

26,800 

931 

1,115 

1,126 

3.5 

4.0 

4.2 

ROCKINGHAM 

45,036 

46,700 

46,000 

2,756 

3,461 

3,690 

6.1 

7.4 

8.0 

STRAFFORD 

21,452 

21,200 

21,500 

1,210 

1,506 

1,698 

5.6 

7.1 

7.9 

SULLIVAN 

10,223 

10,000 

10,600 

354 

373 

366 

3.5 

3.7 

3.5 

MAINE 


ANDROSCOGGIN 

29,184 

29,200 

29,400 

153 

267 

288 

.5% 

.9% 

1.0% 

AROOSTOOK 

24,651 

24,900 

26,300 

256 

272 

397 

1.0 

1.1 

IS 

CUMBERLAND 

61,631 

62,300 

63,500 

686 

883 

951 

1.0 

1.4 

IS 

FRANKLIN 

6,800 

6,900 

7,200 

43 

48 

68 

.6 

.7 

.9 

HANCOCK 

11,495 

11,600 

12,800 

101 

112 

115 

.9 

1.0 

.9 

KENNEBEC 

28,863 

28,500 

30,200 

284 

428 

631 

1.0 

1.5 

KNOX 

9,878 

10,000 

10,800 

107 

150 

177 

1.1 

1.5 

1.6 

LINCOLN 

7,307 

7,500 

7,600 

95 

139 

156 

1.3 

1.9 

2.1 

OXFORD 

14,300 

15,000 

164 

144 

167 

1.2 

1.0 

1.0 

PENOBSCOT 

36,437 

36,600 

38,700 

259 

300 

400 

.7 

HHUHI 

1.0 

PISCATAQUIS 

6,177 

6,100 

5,500 

22 

28 

13 

A 

HHK3HH 

SAGADAHOC 

6,480 

7,500 

8,300 

52 

55 

61 

1.0 

bhhi 

hbh 

SOMERSET 

12,490 

12,500 

13,700 

69 

55 

56 

JS 

.4 

•  .4 

WALDO 

7,161 

7,200 

800 

67 

60 

69 

.7 

.8 

.7 

WASHINGTON 

8,767 

9,900 

10,400 

20 

12 

17 

A 

.1 

.2 

YORK 

35,580 

36,200 

.  37,300 

865 

96 

961 

2.4 

.3 

2.6 

VERMONT 


ADDISON 

7,030 

7,200 

7,400 

93 

121 

92 

1.3% 

1.7% 

1.2% 

9,648 

6,900 

10,100 

178 

210 

169 

1.8 

2.1 

1.7 

CALEDONIA 

7,321 

7,400 

7,500 

155 

178 

117 

2.1 

2.4 

13 

CHITTENDEN 

29,971 

33,200 

31,300 

180 

238 

311 

.6 

.7 

13 

ESSEX 

1,601 

1,500 

1,500 

46 

46 

42 

23 

3.0 

23 

9,431 

8,800 

10,000 

27 

20 

22 

HHK9HH 

2 

1,116 

.  1,200 

1,300 

■HHDHHH 

— 

■HUH 

HBE3HHI 

— 

LAMOILLE 

4,066 

4,300 

4,500 

15 

32 

72 

NHUH 

■OH 

12 

ORANGE 

6,335 

6,400 

6,400 

106 

127 

102 

2.0 

23 

13 

ORLEANS 

6,022 

6,000 

6,000 

62 

72 

61 

1.0 

12 

12 

RUTLANO 

16,469 

16,200 

16,300 

91 

294 

37 

HHKZHHI 

13 

2 

WASHINGTON 

14,760 

14,600 

14,700 

•357 

278 

198 

2.4 

13 

13 

WINDHAM 

11,005 

11,000 

11200 

892 

446 

466 

3 S 

4-1 

42 

WINDSOR 

14,866 

14,000 

14,000 

319 

340 

397 

2.1 

8 A 

23 

Source:  Annutl  ABC  Reports  1972-1974 
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W ASHiif Grow  Stab  Syndicate,  Inc., 

New  York,  N.Y.,  August  9, 1*72. 

Mr.  Joe  Mosier, 

Editor,  Cape  Cod  Standard-Times,  Hyannis, 
Mass.  02601. 

Dear  Mr.  Mosier:  We  regret  having  Inad¬ 
vertently  offered  you  the  James  J.  Kilpatrick 
column.  The  Boston  Globe  normally  pre¬ 
empts  the  territory.  I  will,  however,  ask 
them  tomorrow  if  they  will  release  Hyannis. 
I  am  not  sanguine. 

Sincerely, 

Harry  E.  Elmlark. 

Appendix  10 

COMMENTS  OF  THE  JOURNAL,  LORAIN,  OHIO,  AND 
4  OTHER  HORVITZ  NEWSPAPERS 

The  Final  Judgment  In  the  above  case  Is  a 
blueprint  for  monopoly  In  the  newspaper  in¬ 
dustry.  It  will  greatly  diminish  the  ability  of 
smaller  papers  to  compete  with  the  metro¬ 
politan  giants,  and  for  all  time  be  a  method 
of  birth  control  that  will  prevent  new  com¬ 
petitive  dailies  from  coming  to  life  in  most 
of  the  major  cities  of  the  United  States. 

The  Judgment  has  major  weaknesses.  They 
are: 

(1)  It  Ignores  common  reason  or  the  legal 
"rule  of  reason”  in  that  It  rewards  the  Globe 
by  legalizing  continued  exclusivity  in  the 
geographical  areas  where  the  Globe  has  been 
successful  in  obtaining  significant  market 
penetration. 

(2)  It  conflicts  with  what  I  thought  was 
the  central  policy  of  the  Sherman  Act, 
"against  contracts  which  take  away  from 
freedom  of  purchasers  to  buy  In  an  open 
market." 

(3)  It  is  a  backwards  decision;  not  only 
failing  to  aid  the  papers  who  need  help,  but 
making  legal  the  anticompetitive  practice  of 
giants  who  need  no  help. 

A  FULL  SCALE  HEARING  BY  THE  COURT  IS 

NECESSARY  TO  EXAMINE  THE  TERMS  AND  THE 

EFFECTS  OF  THE  PROPOSED  CONSENT  JUDG¬ 
MENT,  AND  WHETHER  IT  WILL  INCREASE  OR 

DECREASE  COMPETITION 

It  Is  not  determinative  of  the  issues,  be¬ 
cause  the  complaints  sought  an  adjudication 
of  illegality  and  a  modification  of  those  con¬ 
tracts  to  restrict  the  area  of  exclusivity  to  a 
newspaper’s  city  of  publication. 

The  government’s  admission  that  the  re¬ 
lief  specified  in  the  proposed  consent  Judg¬ 
ment  will  not  have  a  significant  effect  on 
improving  competitive  conditions  should 
alone  be  enough  to  Justify  the  courts  rejec¬ 
tion  of  the  decree. 

No  evaluation  of  the  anti -competitive 
effects  of  sanctioning  the  continuation  of 
the  Globe’s  exclusivity  can  be  made  without 
a  comparison  of  the  qualitative  difference  be¬ 
tween  the  features  controlled  by  the  Globe, 
and  the  features  the  Globe  allows  to  be  sold 
to  other  newspapers  in  the  territory. 

Paragraph  IV  of  the  proposed  final  Judg¬ 
ment  gives  the  blessings  of  the  Attorney 
General  to  exclusive  agreements  in  areas 
where  the  B 06 ton  Globe  has  a  combined 
dally  circulation  of  at  least  20  percent  of 
the  households  and  circulation  of  at  least 
5,000  copies.  These  are  the  Boston  Globe’s 
strongest  areas.  If  the  non-competitive  prac¬ 
tice  of  restricting  a  competitor  from  pur¬ 
chasing  a  feature  that  can  be  essential  to 
his  existence  is  wrong,  it  must  be  more 
wrong  in  the  areas  where  the  Boston  Globe 
has  the  greatest  strength,  the  area’s  nearest 
to  Boston;  and,  this  decision  makee  legal 
the  Globe's  control  of  news  disseminated 
over  two-thirds  (87  percent)  of  all  house¬ 
holds  In  the  State  of  Massachusetts.  Even 
this  can  be  Increased,  because  the  proposed 
Judgment  permits  the  Globe  to  extend  its 
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monopoly  position  where  they  can  Increase 
their  market  penetration. 

The  terms  of  the  proposed  consent  Judg¬ 
ment  may  become  an  acceptable  standard 
of  business  conduct  for  feature  syndicates 
and  newspapers  holding  exclusive  territory 
contracts  to  features  in  cities  throughout  the 
United  States. 

Many  papers  throughout  the  country,  such 
as  ours,  have  been  waiting  almost  eight  years 
for  this  decision  and  hoping  it  would  bring 
some  relief. 

If  the  decision  is  allowed  to  stand,  the 
following  adverse  effects  will  follow: 

(1)  The  terms  of  the  consent  Judgment 
will  be  used  by  many  newspapers  to  Justify 
the  perpetration  of  illegal  exclusive  territory 
agreements. 

(2)  Newspapers  attempting  to  compete 
with  major  metropolitan  dallies  will  con¬ 
tinue  to  be  unlawfully  denied  access  to 
important  features. 

(3)  Readers  of  many  newspapers  will  have 
to  forego  quality  features  for  second-rate 
features  if  they  wish  to  oontinue  subscribing 
to  their  local  newspaper. 

(4)  The  terms  of  this  consent  decree  will 
in  practice  become  the  enforcement  policy 
of  the  Anti-Trust  Division.  Other  consent 
decrees  may  be  patterned  after  this  one. 

Each  metropolitan  area  is  different  in  size, 
market  characteristics  and  isolation  from  or 
closeness  to  other  markets.  To  suggest  that 
a  20  percent  penetration  figure  or  a  5,000 
circulation  penetration,  or  a  limitation  based 
on  a  circulation  of  11,750  copies  is  anything 
but  arbitrary  is  not  logical.  These  criteria 
would  make  no  sense  in  other  markets  as 
Philadelphia,  Los  Angeles  or  Cleveland,  but 
the  illogic  of  the  figures  could  establish  a 
precedent  for  future  restrictions. 

I  would  also  like  to  point  out  that  one  of 
the  detrimental  anti -competitive  effects  on 
smaller  papers  around  major  markets  that 
are  closed-out  from  getting  the  be3t  Sunday 
oomlcs,  is  the  higher  price  that  must  be 
paid  by  smaller  papers  for  printing  when 
certain  comics  are  not  available. 

The  methods  by  which  color  oomlcs  are 
bought,  is  that  papers  purchase  a  ready¬ 
made  section  of  comics,  and  this  section  is 
Just  a  continuation  of  a  standard  run  for 
other  papers.  The  ready-made  oomlcs  are  up 
to  $250  per  week  less  than  sections  that  must 
be  individually  designed  and  put  together, 
because  many  of  the  component  oomlcs  of 
the  standard  section  are  closed-out  by  the 
territory  restrictions. 

The  result  is  that  Sunday  comics  coet  a 
smaller  paper  more  per  section  than  it  does 
the  larger  competitor. 

The  rejection  of  this  proposed  Final  Judg¬ 
ment  will  be  an  Important  milestone  in  the 
efforts  of  newspapers  to  provide  their  readers 
with  the  features  they  desire  to  read. 

The  rejection  will  be  an  Impetus  to  re¬ 
storing  .competition  Where  it  is  fast  disap¬ 
pearing  in  the  larger  metropolitan  areas  of 
the  United  States. 

It  is  interesting  to  note  that  the  defendant 
Field  Enterprises,  Inc.  is  a  part  of  the  Mar¬ 
shall  Field  empire.  It  was  a  significant  mile¬ 
stone  in  newspaper  history  when  Marshall 
Field  came  into  Chicago  with  a  new  news¬ 
paper,  The  Sun,  to  compete  with  the  Chicago 
Tribune.  It  was  the  lawsuit  undertaken  by 
the  Justice  Department  on  Marshall  Field's 
behalf  that  resulted  in  the  law  that  the 
Associated  Press  wire  service  should  be  avail¬ 
able  to  any  who  wants  to  buy  it.  The  majority 
opinion  of  the  Supreme  Court  stated: 

"Surely  a  command  that  the  government 
itself  shall  not  Impede  the  free  flow  of  ideas 
does  not  afford  non-governmental  combina¬ 
tions  a  refuge  if  they  impose  restraints  upon 
that  constitutionally  guaranteed  freedom. 
Freedom  to  publish  means  freedom  for  all 
and  not  for  some.  Freedom  to  publish  is 


guaranteed  by  the  Constitution,  but  freedom 
to  combine  to  keep  others  from  publishing  is 
not.” 

Should  not  the  same  reasoning  apply  to  the 
top  comics  and  columns  available  today? 

Respectfully  submitted, 

H.  R.  Horvitz, 

Publisher.  ' 

(The  Journal,  Lorain,  Ohio;  News 
Journal,  Mansfield,  Ohio;  The 
News-Herald,  Willoughby,  Ohio; 
The  Times-Reporter,  Dover-New 
Philadelphia,  Ohio;  Times-Record, 
Troy,  New  York) 

Appendix  11 

COMMENTS  OF  THE  MORRISTOWN  DAILY  RECORD, 
INC.  55  PARK  PLACE,  MORRISTOWN,  NJ.  07860 

May  12,  1975. 

By  this  letter  The  Morristown  Daily  Rec¬ 
ord,  Inc.,  files  its  objection  to  the  proposed 
consent  decree  in  what  is  commonly  referred 
to  as  the  “Boston  Globe”  case,  more  specifi¬ 
cally  the  three  anti-trust  suits  now  pending 
in  the  United  States  District  Court,  Southern 
District  of  New  York,  Docket  Nos.  67-CIV 
4596,  4597  and  4598. 

As  your  records  will  reflect,  our  attorneys, 
by  letter  dated  September  12,  1973,  advised 
the  United  States  Justice  Department  of  what 
it  believed  to  be  unlawful  restrictions  placed 
upon  syndicated  comic  strips  which  Involved 
agreements  for  territorial  exclusivity  en¬ 
tered  into  between  King  Features  Syndicate 
and  the  New  York  Dally  News  and  the  New¬ 
ark  Star  Ledger.  Enclosed  for  your  consider¬ 
ation  is  letter  dated  August  21,  1973,  from 
Llpton,  Wasseretrom  &  Siefken,  attorneys  for 
King  Features  Syndicate  Division  of  the 
Hearst  Corporation,  which  makes  reference 
to  the  pending  litigation  of  the  Justice  De¬ 
partment  in  the  United  States  District  Court 
for  the  Southern  District  of  New  York  to  de¬ 
termine  the  validity  and  extent  of  territorial 
exclusivity  in  respect  to  syndicated  feature 
materials.  By  letter  of  September  20,  1973, 
you  responded  to  our  attorneys  stating  in 
part,  “We  can  only  hope  that  eventually  the 
litigation  we  are  now  pursuing  will  result  in 
the  elimination  of  all  illegal  territorial  ex¬ 
clusivity  over  features.” 

It  is  the  Judgment  of  The  Morristown  Dally 
Record,  Inc.,  that  you  have  abandoned  the 
above  objective.  The  proposed  consent  decree, 
rather  than  encouraging  competition,  in  fact 
curtails  competition.  By  permitting  exclusiv¬ 
ity  of  feature  material  where  a  newspaper 
has  20  percent  coverage  of  households  in  a 
county  and  a  circulation  that  exceeds  6,000 
in  such  county,  competition  among  news¬ 
papers  will  be  stifled. 

For  example,  this  ruling  would  effectively 
keep  features  from  many  suburban  news¬ 
papers  competing  with  suburban  dally  news¬ 
papers.  In  Morris  County,  New  Jersey,  there 
are  109.823  households,  according  to  United 
States  Census  1970.  Two  papers  are  published 
in  Morris  County,  New  Jersey.  These  are  the 
Dally  Record  in  Morristown  and  the  Dally 
Advance  in  Dover.  The  Dally  Record  circula¬ 
tion  in  Morris  County  for  the  12  months  end¬ 
ing  March  31,  1974,  was  34,713.  The  Daily  Ad¬ 
vance  circulation  for  12  months  ending  De¬ 
cember  31,  1973,  was  18.435.  Circulation  of 
the  Sunday  Daily  Record  was  28.925  for  the 
12  months  ending  March  31, 1974. 

Under  the  proposed  20  percent  rule,  a  cir¬ 
culation  coverage  of  21,965  is  sufficient  for  a 
metropolitan  paper  to  claim  feature  exclusiv¬ 
ity.  On  a  dally  basis  the  Newark  (New  Jersey) 
Star  Ledger  has  a  dally  paid  circulation  of 
28,555  in  Morris  County  per  12  months  end¬ 
ing  December  31,  1974.  No  other  metropoli¬ 
tan  paper  qualifies  for  feature  exclusivity  on 
a  dally  basis.  It  should  be  noted  that  the  ex¬ 
clusivity  rule  permits  the  Star  Ledger  to  ex¬ 
clude  both  the  Dover  and  Morristown  papers 
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from  any  features  of  interest  to  and  re¬ 
quested  by  Its  readers. 

If  by  virtue  of  this  proposed  decree  current 
exclusivity  of  features  is  allowed  to  continue, 
both  the  Daily  Record  and  Daily  Advance  are 
being  and  will  be  materially  impeded  in  their 
efforts  to  compete  for  readers,  many  of  whom 
are  used  to  the  features  of  their  metropoli¬ 
tan  paper  when  they  move  to  suburban  areas 
such  as  Morris  County.  These  new  residents 
are  used  to  such  features  and  desire  con¬ 
tinuity  as  they  leave  the  metropolitan  area. 
Approximately  69  percent  of  new  residents 
in  Morris  County,  New  Jersey,  come  from  the 
New  York  or  Newark  metropolitan  area. 
(Source,  survey  of  331  residential  moves  by 
Consumers  Marketing  Research  Services, 
Inc.). 

When  local  papers  are  prohibited  by  com¬ 
bined  action  of  the  metropolitan  newspaper 
and  feature  syndicates  from  meeting  feature 
requests,  effective  competition  is  materially 
curtailed.  Thus  many  desired  comics,  syn¬ 
dicated  writers  and  columns  are  denied  to 
readers  of  the  suburban  papers  and  readers 
are  forced  to  turn  to  the  metropolitan  paper. 
The  result  hurts  the  circulation  and  thereby 
the  advertising  of  the  local  papers,  thereby 
curbing  competition  by  aiding  the  econom¬ 
ically  more  powerful  metropolitan  paper. 

In  Morris  County  the  Sunday  competitive 
situation  would  be  even  further  aggravated 
by  the  20  percent  rule.  In  addition  to  the 
Newark  Star  Ledger  (40,070  for  the  12  months 
ending  December  31,  1974),  the  New  York 
Dally  News  (31,411  for  12  months  ending 
September  30,  1974)  also  qualifies.  This  has 
an  effect  of  enabling  two  metropolitan  news¬ 
papers  to  utilize  exclusivity  to  obtain  and 
control  many  hlghly-deslrable  features. 

In  an  effort  to  increase  competition  in 
Morris  County,  New  Jersey,  the  Sunday  Dally 
Record  was  begun  on  April  1,  1973.  Although 
it  was  intended  to  foster  competition,  the 
20  percent  rule  plus  practices  then  in  effect 
prohibited  the  Sunday  Daily  Record  from 
containing  Parade  Magazine,  the  leading 
Sunday  syndicated  supplement.  The  other 
Sunday  supplement,  Family  Weekly,  is  not 
available  due  to  lack  of  availability  of  news¬ 
print  to  enable  it  to  take  on  new  papers. 
Several  other  features  and  syndicated  ma¬ 
terials  were  not  available.  The  result  was 
that  the  Sunday  paper  was  launched  without 
a  national  magazine  section,  a  fact  which 
made  the  newspaper  seeking  to  Increase  com¬ 
petition  markedly  Inferior  to  those  metro¬ 
politan  newspapers  which  through  their  fea¬ 
ture  suppliers  exercised  exclusivity.  Yet  many 
towns  of  similar  size  in  monopoly  situations 
normally  carry  such  Sunday  features  and 
supplements.  However,  the  rule  envisaged  by 
the  Globe  decree  would  permit  the  metro¬ 
politan  paper  with  Its  huge  advertising  and 
circulation  revenues  to  effectively  Impede 
competition  from  its  suburban  rivals. 

The  Daily  Record  supports  comments  of 
the  Oakland  (Michigan)  Press  relative  to  the 
success  of  metropolitan  papers  in  "blacking 
out”  suburban  newspapers  from  syndicated 
features  except  in  those  cases  where  the 
suburban  newspapers  purchased  features  a 
number  of  years  ago.  We  also  concur  with  the 
comment  from  the  Oakland  Press  that  “what 
is  referred  to  in  the  impact  statement  as  a 
‘substantial  reduction  in  Globe  exclusivity* 
is  largely  imaginary.  The  Globe  is  forced  to 
give  up  exclusivity  only  in  areas  where  it 
makes  little  difference  (l.e.  where  their  cir¬ 
culation  is  so  insubstantial  as  not  to  require 
monopolistic  protection).”  It  seems  to  us 
that  the  conclusion  that  there  are  large  num¬ 
bers  of  features  available  elsewhere  is  de¬ 
monstrably  untrue.  The  very  reason  for  such 
exclusivity  is  the  recognized  quality  at  the 
features  sought  to  be  excluded.  Thus  the 
government’s  view  enables  the  metropolitan 
paper  to  monopolize  the  very  beet  features 


leaving  the  suburban  papers  less  desirable 
features. 

The  Daily  Record  supports  the  position 
that  “the  soundest  rule  is  that  of  a  totally 
free  market."  Restrictive  provisions  should 
be  at  most  limited  to  the  city  of  publication. 
Otherwise,  any  paper  willing  to  buy  a  fea¬ 
ture  should  be  permitted  to  do  so. 

Inasmuch  as  the  Justice  Department's 
original  complaint  theory  that  exclusivity 
beyond  the  city  of  publication  is  unreason¬ 
able,  we  urge  the  department  to  reassess  its 
consent  decree  and  the  Impact  effects  of  the 
county  and  20  percent  rules. 

Application  of  the  Globe  formula  material¬ 
ly  affects  the  quality  and  saleability  of  news¬ 
papers  in  Quincy,  Brockton,  Lowell,  Law¬ 
rence,  Framingham,  Lynn,  Salem,  Haverhill, 
Hyannis,  Waltham  and  Malden,  which  would 
all  be  adversely  affected  by  any  formula  which 
permits  exclusivity  outside  Boston.  The  argu¬ 
ments  for  the  Dally  Record,  Daily  Advance 
and  Oakland  Press  would  appear  directly  in 
point  in  the  Massachusetts  situation. 

We  feel  that  such  situations  as  Oakland, 
Michigan,  and  Morris  County,  New  Jersey, 
portray  the  “chilling  effect”  of  protecting 
metropolitan  dailies  from  suburban  daily 
competition.  For  the  government  to  support 
such  exclusivity  provisions  is  to  make  a 
shambles  of  the  theory  of  encouraging  com¬ 
petition.  The  United  States  Supreme  Court 
and  many  other  courts  of  our  land  have  time 
and  again  recognized  the  importance  of  free¬ 
dom  of  the  press  and  the  free  exchange  of 
ideas  and  communication  which  freedom  of 
the  press  guarantees.  Legislative  attempts 
and  those  of  libel  litigants  to  encroach  upon 
and  restrict  freedom  of  the  press  have  been 
uniformly  turned  aside.  The  Boston  Globe 
consent  decree  would  sanction  what  you  once 
pledged  to  eliminate,  namely,  “illegal  terri¬ 
torial  exclusivity  of  features.”  We  therefore 
object  to  this  serious  diminution  of  a  free 
press. 

Request  is  made  that  these  objections  be 
made  available  for  the  court’s  consideration. 
We  respectfully  request  that  before  final  en¬ 
try  the  court  hold  a  hearing  to  determine 
from  the  comments  of  interested  newspapers 
and  other  parties  whether  the  proposed  con¬ 
sent  decree  is  in  the  public  Interest. 

Very  truly  yours, 

Norman  B.  Tomlinson,  Jr., 
Publisher. 

EXHIBIT 

Law  Offices, 

Litton,  Wasserstrom  &  Siefken, 

New  York,  N.Y„  August  21, 1973. 

Re  The  Morristown  Daily  Record  Inc.,  your 
File  No.  3495 

Arnold  H.  Chait,  Esq., 

Vogel,  Chait  and  Wacks,  P.C.,  Maple  Avenue 
and  Miller  Road,  Morristown,  N.J. 
07960 

Dear  Mr.  Chait:  We  are  general  counsel  to 
the  King  Features  Syndicate  Division  of  The 
Hears t  Corporation,  to  whom  your  letter  of 
August  3  last  addressed  to  Mr.  Clarence  Rabi- 
now  has  been  referred. 

We  have  carefully  considered  your  request 
and  have  ooncluded  that  our  client’s  decision 
not  to  license  the  feature  which  your  client 
has  requested  (“Hagar  the  Horrible”)  was 
completely  reasonable  and  lawful  conduct. 

While  we  are  unaware  of  the  extent  of  ter¬ 
ritorial  exclusivity  which  the  New  York  News 
requires  to  meet  its  competitive  needs  (this 
being  a  matter  more  properly  within  the 
province  of  that  newspaper),  we  have  re¬ 
viewed  the  circulation  patterns  of  The  Mor¬ 
ristown  Dally  Record,  the  New  York  News 
and  the  Newark  Star-Ledger,  as  set  forth  in 
American  Newspaper  Markets  Circulation  ’72. 
It  clearly  appears  that  substantial  competi¬ 
tion  exists  among  those  newspapers  in  the 


principal  circulation  territory  of  The  Mor¬ 
ristown  Daily  Record.  As  a  result,  it  is  our 
judgment  that  the  rationale  expressed  In 
“United  States  v.  Paramount  Pictures,  Inc.”, 
66  F.  Supp.  323,  affirmed  and  modified  in 
part,  334  U.S.  131,  and  in  a  score  of  other 
cases  thereafter  decided,  In  respect  of  “clear¬ 
ances”  and  other  exclusivity  provisions  di¬ 
rectly  supports  the  lawfulness  of  the  specific 
territorial  exclusivity  to  which  you  refer. 

Moreover,  and  as  you  may  be  aware,  the 
subject  of  the  extent  of  territorial  exclusivity 
in  respect  of  syndicated  feature  materials 
currently  is  being  litigated  in  three  com¬ 
panion  cases  instituted  in  the  United  States 
District  Court  for  the  Southern  District  of 
New  York  by  the  Justice  Department  against 
three  feature  syndicates  and  a  newspaper. 
The  basic  position  of  the  Government  is  that 
certain  territorial  exclusivity  accorded  to  cer¬ 
tain  newspapers  is  overly  broad.  Of  course, 
this  contention  has  been  asserted  with  regard 
to  certain  very  extensive  territories  and  in 
our  judgment  in  no  way  reasonably  relates 
to  the  rather  modest  territorial  exclusivity 
accorded  to  the  New  York  News.  Under  such 
circumstances,  we  do  not  anticipate  that 
these  lawsuits  will  affect  the  soundness  of 
our  above  stated  conclusion  with  regard  to 
your  client’s  competitive  situation  in  respect 
of  the  New  York  News  and  the  Newark 
Star -Ledger. 

Yours  very  truly, 

Lipton,  Wasserstrom  &  Siefken, 
By  Harvey  L.  Lipton. 

U.  S.  Department  of  Justice, 
Washington,  D.C.,  September  20, 1973. 
Re  Syndicated  Features  Cases 
Lawrence  J.  Fox,  Esquire, 

Vogel,  Chait  and  Wacks,  Maple  Avenue  at 
Miller  Road,  Morristown,  NJ.  07960 

Dear  Mr.  Fox:  This  is  in  reply  to  your  let¬ 
ter  of  September  12  concerning  the  problem 
that  your  client,  the  Morristown  Daily  Rec¬ 
ord,  has  had  in  attempting  to  obtain  the 
comic  strip  known  as  “Hager  the  Horrible" 
from  King  Features  Syndicate.  When  we 
spoke  about  this  on  the  telephone,  I  ex¬ 
plained  to  you  that  the  Antitrust  Division 
presently  has  pending  three  cases  challenging 
the  exclusivity  practices  of  three  of  the  major 
newspaper  feature  syndicates.  I  also  ex¬ 
plained  to  you  that  under  a  ruling  of  the 
district  court  the  trial  of  those  cases  will  be 
limited  in  many  respects  to  the  territorial 
exclusivity  of  the  Boston  Globe.  We  are  ob¬ 
viously  not  in  a  position  to  deal  with  indi¬ 
vidual  feature  exclusivity  problems  such  as 
that  being  faced  by  your  client.  We  can  only 
hope  that  eventually  the  litigation  we  are 
now  pursuing  will  result  in  the  elimination 
of  all  illegal  territorial  exclusivity  over 
features. 

Sincerely  yours, 

Bruce  B.  Wilson, 

Acting  Assistant  Attorney  General, 
Antitrust  Division. 

By  Gerald  A.  Connell, 

Chief,  General  Litigation  Section. 

Appendix  12 

COMMENTS  OF  THE  EVENING  NEWS,  25  ELM  ST., 
SOUTHBRIDGE,  MASS.  01550 

Mat  12, 1975. 

I  am  on  vacation  in  California  and  nor¬ 
mally  I  would  leave  the  matter  of  respond¬ 
ing  to  your  proposed  consent  decree  until 
my  return  to  the  office.  But,  as  I  recall,  the 
deadline  for  objections  is  about  to  lapse.  I 
would  deeply  appreciate  your  response  to  the 
following  objections: 

1.  The  11,760-circulation  cutoff  is  an  ar¬ 
bitrary  one  that  makes  no  sense.  It  is  par¬ 
ticularly  questionable  because  the  next  paper 
below  that  cutoff — the  Gloucester  Times — is 
owned  by  Phil  Weld,  a  former  member  of  the 
Globe’s  board. 
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As  with  other  aspects  of  the  consent  decree, 
the  Globe  Is  giving  up  little  and  strengthen¬ 
ing  its  position  In  areas  where  It  Is  concerned 
about  competition.  The  Globe  Is  not  con¬ 
cerned  about  competition  from  the  tiny 
dailies  that  have  to  be  almost  totally  local 
in  news  content  to  survive.  It  Is  concerned 
with  Quincy,  Lowell,  Lawrence — papers  that 
have  a  large  enough  newshole  to  Include  an 
adequate  mix  of  International,  national,  and 
local  news  as  well  as  syndicated  staples.  These 
papers,  in  turn,  face  competition  from  other 
suburban  dailies  and  weeklies.  For  example, 
the  Patriot  Ledger  in  Quincy  competes  In  one 
area  with  the  Dedham  Transcript,  a  new  dally 
that  has  less  than  11,760  circulation.  Your 
11,750  cutoff,  I  suspect,  will  place  the  Patriot 
Ledger  at  a  slight  disadvantage  in  Its  com¬ 
petition  with  the  Dedham  Transcript,  a  pros¬ 
pect  that  ought  to  delight  the  Globe. 

There  is  no  Justification  in  the  consent  de¬ 
cree  for  a  cutoff — 11,750  or  otherwise — and 
I  would  be  Interested  in  learning  what  the 
justification  is  from  your  point  of  view. 

2.  The  consent  decree  ignores  weeklies.  It 
relies  on  ABC  circulation  figures,  when  week¬ 
lies  and  some  dallies  distribute  many  free 
copies  that  do  not  qualify  as  circulation  un¬ 
der  ABC  guidelines.  I  can  readily  conceive  of 
how  your  agreement  would  work  to  the  dis¬ 
advantage  of  a  suburban  dally  competing 
with  a  large  saturation-circulation  weekly- 
shopper.  I  don’t  think  your  guidelines  re¬ 
spond  to  the  realities  of  the  marketplace. 

8.  The  Globe  historically  has  had  first  shot 
at  new  features  In  New  England.  Other  papers 
have  been  at  an  unfair  disadvantage.  The 
Globe  may  not  even  run  a  feature — Just  hold 
it,  preventing  other  papers  from  getting  it. 
The  consent  decree  does  not  respond  to  the 
arrangement  whereby  the  Globe  gets  to  see 
features  first  and  lock  them  up. 

4.  In  addition,  the  once-every-two-months 
guideline  Is  Inadequate  and  does  not  serve 
the  public  interest.  It  means  that  the  Globe 
can  prevent  most  of  the  residents  In  the 
eastern  half  of  Massachusetts  from  reading 
the  views  of  a  columnist  by  publishing  that 
columnist  only  six  times  a  year.  The  stand¬ 
ard  should  be  very  much  tougher.  Also,  there 
should  be  some  way  for  all  papers  to  run  a 
syndicated  feature  after  it  has  run  in  the 
Globe;  the  Globe  should  not  be  permitted 
to  keep  a  paper  from  running  a  particular 
syndicated  column  or  cartoon  forever. 

5.  The  county  definition  of  a  circulation 
penetration  makes  no  sense.  Cambridge, 
right  across  the  river  from  Boston,  and 
Framingham  are  in  the  same  county.  But 
the  Globe's  penetration  of  the  two  cities  Is 
significantly  different.  In  Framingham  It  Is 
below  20  percent.  And  yet  the  South  Middle¬ 
sex  County  News  would  be  forced  to  operate 
under  what  I  regard  as  an  unfair  arrange¬ 
ment. 

There  Is  a  certain  Irony  In  this  aspect  of 
your  consent  proposal.  It  was  the  govern¬ 
ment's  ruling  that  the  Boston  Herald-Trav¬ 
eler  had  to  divest  Itself  of  its  television  sta¬ 
tion  that  led  to  the  merger  of  the  Herald- 
Traveler  and  the  Record- American.  That 
merger  has  not  been  c.  success  and  the  Globe 
has  been  able,  as  a  result,  to  Increase  rather 
easily  Its  circulation  among  former  Herald- 
Traveler  readers.  In  three  counties  (Essex, 
Plymouth,  and  Barnstable)  between  1972- 
1974,  the  Globe  went  above  20  percent  of 
tbs  households,  thanks,  I  suspect,  to  the 
government's  ruling  In  the  Herald-Traveler 
case.  Now  we  have  the  government  saying 
that  the  20  percent  penetration  level  Is  ade¬ 
quate  to  prevent  other  dallies  from  publish¬ 
ing  features  that  the  Globa  publishes.  Is 
the  government  really  concerned  about  en¬ 
couraging  newspaper  competition?  I  ask  this 
serl  minty,  not  rhetorically. 

0.  Judging  from  the  way  It  Is  cutting  Its 
coverage  of  northern  New  England,  the  Globa 
tv  not  particularly  concerned  with  the  ex¬ 


tent  of  its  circulation  In  most  of  that  area. 
So  when  It  gives  of  exclusivity  In  those  areas 
it  really  Isn’t  giving  up  anything.  But  you 
do  not  serve  the  best  Interests  of  the  public 
or  the  press  when  you  legitimize  exclusivity 
In  those  areas  around  Boston  where  real 
competition  does  exist.  I  would  prefer  no 
consent  decree  to  one  that  creates  bad  law — 
one  that  protects  a  metropolitan  dally  against 
the  only  competition  It  receives. 

I  believe  that  the  best  policy  would  guar¬ 
antee  a  completely  free  marketplace.  We  are 
dealing  here  with  Ideas  and  Information,  not 
shoe  polish  or  soda  pop.  A  democracy  re¬ 
quires  the  best  Informed  public  It  can  get. 
That  Is  why  wire  services  needed  to  be  avail¬ 
able  to  all  papers  and  that  Is  why  syndicated 
material  needs  to  be  available  to  all  papers. 
Territorial  excusivlty  shoud  be  barred. 

If  the  Justice  Department  feels  It  must 
compromise,  perhaps  It  can  Justify  arguing 
for  a  restriction  Involving  only  the  city  of 
publication.  But  I  do  not  feel  the  Justice 
Department  is  doing  its  Job  by  conceding 
anymore  than  that.  An  important  principle 
is  involved.  The  press  and  the  public  would 
be  better  served  by  the  Justice  Department 
going  to  trial  for  what  Is  right  than  being 
a  party  to  a  consent  decree  that  legitimizes 
unfair  competition  and  discourages  the  free 
flow  of  information  and  Ideas.  When  it  comes 
to  Information  and  ideas,  any  restraint  of 
trade  is  unreasonable. 

I  remember  when  I  bought  The  Evening 
News  In  1969.  I  was  liberal  and  wanted  the 
best  liberal  cartoonist — then  Mauldin  or 
Herblock — In  my  paper.  But  the  Globe  locked 
out  The  Evening  News.  Since  the  Globe  Is 
liberal;  I  can  foresee  It  continuing  to  prevent 
the  best  liberal  comment  and  cartoons  from 
appearing  In  other  papers  simply  by  exercis¬ 
ing  Its  preference  for  liberal  syndicated  mate¬ 
rial.  I  don’t  think  the  public  Is  served  by 
the  resulting  narrowness  of  choice  in  col¬ 
umnists  and  cartoonists. 

Of  course  when  I  bought  Oliphant — the 
Globe  had  not  yet  begun  to  print  his  car¬ 
toons,  as  I  recall — I  could  not  prevept  the 
Globe  and  other  papers  from  publishing  him. 
The  one-way  exclusivity  strikes  me  as  unfair. 

Enough.  I  look  forward  to  your  response. 

Sincerely, 

Loren  Ghiclione, 
editor  and  Publisher 

Appendix  13 

COMMENTS  OF  THX  LOWELL  SUN  PUBLISHING 
CO.,  LOWELL,  MASS. 

Mat  15,  1975. 

In  accordance  with  the  notice  in  40  Fed¬ 
eral  Register,  Vol.  40,  No.  55,  page  12,687, 
enclosed  please  find  Comments  at  Lowell  Sun 
Publishing  Company  on  the  above  matter. 

Very  sincerely  yours, 

Goldman,  Curtis,  C ashman, 
Leahkt  &  Latham 

By  Robert  H.  Goldman, 

The  Lowell  Sun  Publishing  Company 
(hereinafter  sometimes  referred  to  as  "The 
Sun")  hereby  makes  Its  comments  concern¬ 
ing  the  Proposed  Consent  Judgment  be¬ 
tween  the  plaintiff  and  the  defendants,  Globe 
Newspaper  Company  (“Globe”)  filed  in  the 
above  action  on  March  6,  1975.  Such  com¬ 
ments  are  made  and  filed  pursuant  to  15 
US.C.  16  (d).  (e),  and  (f)  and  pursuant  to 
notice  published  In  the  Federal  Register,  Vol. 
40,  No.  55,  March  20. 1975. 

STATEMENT  OP  INTEREST 

The  Lowell  Sun  Publishing  Company  Is 
the  publisher  of  the  dally  (afternoon)  News¬ 
paper  The  Lowell  Sun  and  the  Sunday  news¬ 
paper  The  Sunday  Sun  both  published  In 
Lowell,  Middlesex  County,  Massachusetts. 


The  total  circulation  of  The  Lowell  Sun 
(dally)  Is  55,725  and  The  Sunday  Sun  Is 
46,300  (Audit  Bureau  of  Circulation  figures). 

The  Lowell  Sun  has  several  editions  which 
are  primarily  distributed  In  the  following 
communities: 

The  City  Edition  Is  primarily  distributed  In 
Lowell.  The  first  Metro  Edition  Is  primarily 
distributed  In  Westford,  Littleton,  Ayer, 
Shirley,  Townsend,  Pepperell,  Dunstable, 
Groton,  and  Harvard.  The  second  Metro  Edi¬ 
tion  Is  primarily  distributed  In  Wilmington, 
Burlington,  Bedford,  Concord,  Acton,  May¬ 
nard,  Boxboro,  and  Carlisle.  The  Suburban 
Edition  Is  published  In  Lowell  and  primarily 
distributed  In  Chelmsford,  Billerica,  Tewks¬ 
bury,  Dracut,  and  Tyngsboro. 

For  many  years  The  Lowell  Sun  and  The 
Sunday  Sun  have  tried  unsuccessfully  to 
obtain  a  number  of  features  licensed  under 
territorially  restrictive  agreements  of  the 
Globe. 

REFERENCE  TO  AND  ADOPTION  OF  CERTAIN  COM¬ 
MENTS  MADE  BY  OTHER  INTERESTED  PARTIES 

The  Sun  has  read  the  comments  of  George 
W.  Prescott  Publishing  Company  of  Quincy, 
Massachusetts,  Publisher  of  The  Patriot 
Ledger  with  respect  to  this  proposed  Consent 
Judgment,  and  approves  and  adopts  pages 
5-6. 

"B.  The  Use  Of  Combined  Morning  And 
Evening  Circulation  Figures  Is  Unrealistic  In 
The  Greater  Boston  Newspaper  Market  And 
Unduly  Favors  The  Globe”. 

Also,  pages  6-7: 

“C.  The  Use  Of  County  Circulation  Figures 
Is  Unrealistic  In  Eastern  Massachusetts.” 

(With  particular  reference  to  Middlesex 
County  in  which  The  Sun  primarily  circu¬ 
lates.) 

Also,  pages  9-10. 

“E.  The  Proposed  Provisions  For  Aban¬ 
donment  of  Exclusivity  Over  A  Particular 
Feature  Are  Insufficiently  Strict.” 

And,  pages  10-11: 

“F.  In  Any  Event,  The  Notice  Provisions  Of 
The  Proposed  Consent  Judgment  Are  Inade¬ 
quate.” 

FURTHER  COMMENTS 

I.  Under  the  Proposed  Consent  Judgment 
the  Globe  gives  up  little  or  nothing.  The  Sun 
strongly  adopts  the  language  used  on  pages 
3  and  4,  being  paragraph  HA  of  the  Patriot 
Ledger’s  Statement  of  Interest  and  because 
of  its  Importance  repeats  it  here,  merely 
substituting  one  phrase  particularly  appli¬ 
cable  to  the  Sun. 

“Under  the  Proposed  Judgment,  the  Globe 
will  still  be  able  to  insist  on  exclusivity  In 
any  county  In  which  it  ‘(1)  has  a  Combined 
dally  Circulation  equal  to  at  least  20%  of 
the  Households  in  the  county,  and  (2)  has 
a  Combined  dally  circulation  equal  to  at 
least  5,000  copies'  (Proposed  Judgment,  Sec. 
V) .  This  would  preserve  exclusivity  as  to  six 
eastern  Massachusetts  counties — Essex.  Mid¬ 
dlesex,  Norfolk,  Suffolk,  Plymouth,  Barn¬ 
stable.  (See  Chart  attached  to  Competitive 
Impact  Statement  filed  March  5,  1975) 
(Emphasis  Supplied). 

"It  would  appear  at  first  glance  that  such 
a  settlement  Includes  substantial  concessions 
by  the  Globe  whose  prior  exclusivity  often 
also  encompassed  the  three  northern  New 
England  States  and  the  other  Massachusetts 
counties  east  of  Worcester  (Competitive 
Impact  Statement,  p.  3) . 

"However,  a  further  look  at  the  Globe's 
1974  circulation  figures  as  attached  to  the 
Competitive  Impact  Statement  shows  other¬ 
wise:  The  1974  circulation  did  not  exceed 

I, 000  or  8%  of  the  households  In  any  Maine 
or  Vermont  county.  In  New  Hampshire,  the 
highest  circulation  was  4,114  In  populous 
Hillsboro  County  and  highest  penetration 

II. 0%  In  rural  Carroll  County.  The  largest 
circulation  In  any  Massachusetts  oounty  on 
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which  exclusivity  is  being  yielded  was  Wor¬ 
cester  where  6,814  amounted  to  3.4%  of  the 
households.  It  thus  appears  undlsputable 
that  the  Globe  is  giving  up  exclusivity  only 
In  areas  where  its  presence  in  the  market  is 
marginal  at  best. 

"On  the  other  hand,  the  20%  figure  is  ex¬ 
tremely  favorable  to  the  Globe.  Were  that 
level  to  be  raised  a  mere  2%  exclusivity 
would  be  lost  in  three  of  the  six  counties  for 
which  It  Is  to  be  retained,  namely,  Essex, 
Plymouth  and  Barnstable. 

"The  Globe  does  not,  of  course,  license  all 
available  features  and  it  is  suggested  in  the 
Competitive  Impact  Statement  (p.  6)  that 
there  "are  large  numbers  of  syndicated  fea¬ 
tures  available  to  (those  prevented  from 
licensing  Globe  features)  other  than  the  ap¬ 
proximately  120  features  that  the  Globe 
licenses.” 

Prom  the  point  of  view  of  the  Sun,  this 
argument  in  the  C.I.S.  overlooks  three  vital 
points. 

“First,  the  other  Boston  daily  licenses  be¬ 
tween  eighty  and  one  hundred  other  fea¬ 
tures.  Second,  the  two  Boston  dallies  have 
between  them  almost  all  the  most  popular 
comics  and  columnists.  Third,  as  a  practical 
matter,  a  syndicate  salesman  will  ordinarily 
approach  the  city  dallies  first  with  any  new 
feature. 

"In  summary,  the  Proposed  Consent  Decree 
provides  for  the  Globe  to  give  up  nothing  of 
substance.  Rather  what  it  really  does  is 
strengthen  the  Globe’s  legal  position  on  fea¬ 
ture  exclusivity  In  all  areas  where  the  Globe 
has  any  significant  circulation.” 

n.  It  is  Indeed  puzzling  as  to  why  the 
government,  which  took  such  a  strong  posi¬ 
tion  In  Its  briefs  filed  in  this  case,  now  is  will¬ 
ing  to  go  along  with  a  Proposed  Consent 
Judgment  so  favorable  to  the  Globe.  In  its 
original  Conclusion  on  its  brief  filed  Octo¬ 
ber  18, 1974,  the  Globe  said : 

“We  believe  that  the  evidence  to  be  offered 
at  the  trial  of  these  cases  will  show  that  the 
Boston  Globe's  territorial  exclusivity  agree¬ 
ments  with  feature  syndicates  represent  an 
Irrational,  unreasonable  and  Illegal  practice 
that  does  not  enhance  the  value  of  the  li¬ 
censed  features  to  the  Globe,  and  that  un¬ 
reasonably  conflicts  with  the  public  interest 
In  the  broad  dissemination  of  information.” 
(Brief  p.  23).  (Emphasis  Supplied). 

In  discussing  the  evidence,  the  government 
said  on  page  16  of  its  brief : 

"The  evidence  will  show  that  the  news¬ 
papers  excluded  by  the  Boston  Globe  from 
licensing  certain  syndicated  features  are  sig¬ 
nificantly  different  from  the  Globe  and  from 
each  other  Insofar  as  their  news  coverage  is 
concerned  and  Insofar  as  their  advertising 
copy  Is  concerned,  since  they  will  draw  their 
basic  news  coverage  and  advertising  lineage 
from  their  own  locality.  This  evidence  will 
support  the  inference  that  the  circulation  of 
another  newspaper  otherwise  offering  a  vastly 
different  content  will  not  be  enhanced  at  the 
expense  of  the  Globe  if  it  is  able  to  publish 
some  of  the  same  features  that  appear  in  the 
Globe."  (Emphasis  Supplied) . 

Yet  now  the  “Competitive  Impact  State¬ 
ment”  attached  to  the  proposed  Consent  De¬ 
cree  states  that: 

“It  does  not  appear  that  the  exclusivity 
permitted  to  the  Globe  by  the  proposed  con¬ 
sent  Judgment  will  affect  the  ability  of  those 
newspapers  that  may  continue  to  be  pre¬ 
vented  from  licensing  features  licensed  to 
the  Globe  to  operate  profitably.  There  are 
large  numbers  of  syndicated  features  avail¬ 
able  to  them  other  than  the  approximately 
120  features  that  the  Globe  licenses.  More¬ 
over,  to  the  extent  that  Globe  features  ex¬ 
clusivity  over  these  newspapers  can  be  said 
to  have  the  effect  of  materially  assisting  the 
Globe  to  sell  newspapers  in  competition  with 
them  it  would,  under  the  Government’s 


theory  of  the  case,  be  justifiable.  The  Gov¬ 
ernment's  claim  was  that  the  agreement  of 
a  syndicate  with  the  Globe  not  to  license 
features  to  others  was  an  unreasonable  re¬ 
straint  on  the  trade  in  those  features  only 
to  the  extent  the  restriction  was  not  needed 
by  the  Globe  in  order  to  benefit  its  use  of 
the  features.”  (p.  6-7)  (Emphasis  Supplied). 

In  the  last  quote  from  the  Competitive 
Impact  Statement,  the  Government  appar¬ 
ently  concentrated  on  whether  The  Sun  and 
other  papers  in  the  particular  counties  af¬ 
fected  may  still  "operate  profitably”.  In  its 
brief  referred  to  above,  the  Government  in¬ 
dicated  that  The  Sun  and  other  papers  would 
not  have  their  circulation  enhanced  at  the 
expense  of  the  Globe,  if  able  to  publish  seme 
of  the  exclusive  Globe  features.  But  the  Im¬ 
pact  Statement  indicates  that  the  Globe  ex¬ 
clusivity  may  well  have  the  effect  of  “mate¬ 
rially  assisting  the  Globe”  to  sell  newspapers 
in  competition  with  the  other  newspapers 
prevented  from  licensing  Globe  exclusivity 
features.  Such  inconsistencies  in  the  Gov¬ 
ernment’s  theories  are  most  Interesting.  It 
is  also  Interesting  that  the  government  is 
deciding  that  sufficient  other  features  are 
available  rather  than  permitting  publishers 
to  decide  which  features  to  publish.  Even  if 
there  were  12,000  rather  than  120  (as  alleged 
by  the  government)  other  features  available, 
no  mention  has  been  made  relative  to  the 
quality  of  such  features  from  an  individual 
publisher’s  rather  than  the  government's 
point  of  view. 

We  can  only  agree  with  the  Government's 
original  position  on  the  Government’s  in¬ 
terest  in  “broad  dissemination”  of  informa¬ 
tion  and  quote  from  the  Government’s  brief, 
pages  9  and  10: 

"In  1945  the  Supreme  Court  struck  down 
bylaws  of  Associated  Press  that  restricted 
access  to  that  organization  and  to  the  news 
it  disseminated.  Those  bylaws  ‘prohibited 
all  Associated  Press  members  from  selling 
news  to  non-members,  and  .  .  .  granted 
each  member  power  to  block  its  non¬ 
member  competitors  from  membrshlp.’  (As¬ 
sociated  Press  v.  United  States,  326  Ufl. 
1,  4,  (1945).  In  rejecting  the  contention 
that  the  restrictive  bylaws  were  protected 
by  the  First  Amendment,  the  Court  said 
that: 

"  ‘The  First  Amendment,  far  from  provid¬ 
ing  an  argument  against  application  of  the 
Sherman  Act,  here  provides  powerful  rea¬ 
sons  to  the  contrary.  That  amendment  rests 
on  the  assumption  that  the  widest  possible 
dissemination  of  information  from  diverse 
and  antagonistic  sources  is  essential  to  the 
welfare  of  the  public,  that  a  free  press  is 
a  condition  of  a  free  society.  Surely  a  com¬ 
mand  that  the  government  Itself  shall  not 
Impede  the  free  flow  of  ideas  does  not  afford 
non-governmental  combinations  a  refuge  if 
they  Impose  restraints  upon  that  constitu¬ 
tionally  guaranteed  freedom.  Freedom  to 
publish  means  freedom  for  all  and  not  for 
some.  Freedom  to  publish  is  guaranteed  by 
the  Constitution,  but  freedom  to  combine  to 
keep  others  from  publishing  is  not. 
Freedom  of  the  press  from  governmental 
interference  under  the  First  Amendment 
does  not  sanction  repression  of  that  freedom 
by  private  interests.’  (326  U.S.  at  20) . 

“In  June  of  this  year  the  Supreme  Court 
reaffirmed  its  dedication  to  that  proposi¬ 
tion.  In  Miami  Herald  Publishing  Co.  v. 
Tomillo,  42  U.S.L.  Week  5098,  5101-02  (U.S. 
June  25,  1974),  it  quoted  with  approval  the 
above  language  from  the  AP  decision.” 

As  the  Government's  brief  said  also  at 
page  11: 

"The  evidence  will  establish  that  the  ex¬ 
clusive  territorial  agreements  of  the  Globe, 
restricting  the  distribution  of  syndicated 
features  are  unreasonable  restraint  of  the 
trade  in  features  because  they  are  not  neces¬ 
sary  to  the  Globe’s  obtaining  any  benefit 


from  the  use  of  the  features.  We  would  add 
only  that  we  are  not  challenging  in  these 
cases  the  Globe’s  exclusivity  over  the  other 
Boston  daily  newspaper  of  general  circula¬ 
tion,  although  we  do  not  concede  that  such 
exclusivity  is  justifiable.  The  apparent  lack 
of  any  interest  by  newspapers  published  in 
the  same  city  for  access  to  each  other’s 
features  is  the  reason  for  this  position.  We 
seek  an  adjudication  that  in  all  other 
respects  the  Globe’s  exclusive  agreements  are 
violations  of  the  Sherman  Act.”  (Emphasis 
Supplied) 

CONCLUSION 

As  one  of  the  newspaper  publishers  that 
will,  in  all  likelihood,  continue  to  remain 
under  the  umbrella  of  the  Globe's  exclusive 
contracts — that  will  be  unable  to  obtain  li¬ 
censes  to  publish  features  which,  in  its  op¬ 
inion,  would  be  the  most  suitable  features 
for  its  newspapers,  the  Lowell  Sun  Publish¬ 
ing  Company  respectfully  requests  that  the 
Proposed  Consent  Decree  not  be  allowed  and 
barring  a  meaningful  Consent  Decree  that 
this  case  proceed  to  trial. 

By  its  attorneys. 

Respectfully  submitted, 

Goldman,  Curtis,  Cashman, 
Lea  hey  &  Latham, 

By  Robert  H.  Goldman. 

Appendix  14 

COMMENTS  OP  MALDEN  PUBLICATIONS,  INC., 
MALDEN,  MASS. 

Mat  15,  1975. 

In  accordance  with  the  notice  in  Federal 
Register,  Vol.  40,  No.  65,  page  12,687,  enclosed 
please  find  Comments  of  Malden  Publica¬ 
tions,  Inc.  on  the  above  matter. 

Very  sincerely  yours, 

Goldman,  Curtis,  Cashman, 

Leahey  &  Latham, 

By  Robert  H.  Goldman. 

Malden  Publications,  Inc.  (hereinafter 
sometimes  referred  to  as  "Malden”)  hereby 
makes  its  comments  concerning  tbe  Proposed 
Consent  Judgment  between  the  plaintiff  and 
the  defendant.  Globe  Newspaper  Company 
(“Globe”)  filed  in  the  above  action  on  March 
5,  1975.  8uch  comments  are  made  and  filed 
pursuant  to  15  Ufl.C.  16  (d).  (e),  and  (f) 
and  pursuant  to  notice  published  in  the 
Federal  Register,  Vol.  40,  No.  55,  March  20, 
1975. 

statement  of  interest 

Malden  Publications,  Inc.  (Malden)  pub¬ 
lishes,  among  other  newspapers,  the  Malden 
Evening  News.  The  Malden  Evening  News,  is 
an  evening  newspaper  published  in  Malden, 
Middlesex  County,  Massachusetts  and  dis¬ 
tributed  Monday  through  Friday  primarily  in 
Malden,  Melrose,  Everett,  Medford,  and 
Revere.  Its  daily  circulation  exceeds  12,000 
copies. 

For  many  years,  Malden  has  attempted  to 
obtain  a  number  of  features  for  which  the 
Globe  has  terrltorily  restrictive  licenses  to 
publish.  Malden  has  thus  been  unsuccessful 
in  obtaining  licenses  to  publish  such 
features. 

additional  comments 

Malden  by  its  comments  herein  wishes  to 
emphasize  its  view  that  by  the  proposed 
consent  decree  the  Globe  has  lost  little  or  no 
exclusivity  with  respect  to  its  licensed 
features. 

The  Government  presented  a  very  strong 
indication  of  illegality  of  the  Globe’s  li¬ 
censing  agreements  in  its  trial  brief  even 
refusing  to  concede  that  the  exclusivity  with 
respect  to  the  other  Boston  newspaper  of 
general  circulation  is  justifiable.  (The  Gov¬ 
ernment  failed  to  press  its  position  with  re- 
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spect  to  access  of  the  Globe’s  features  by  such 
newspaper  only  because  It  showed  no  inter¬ 
est  in  obtaining  such  feaures  (Government 
brief,  page  11)).  However,  in  the  proposed 
consent  decree  the  Government  has  per¬ 
mitted  the  Globe  to  maintain  its  territorially 
exclusive  agreements  in  areas  where  there 
is  any  circulation  of  the  Globe  other  than 
marginal  circulation.  The  Government  has 
permitted  this  exclusivity  to  continue  even 
after  claiming  in  its  brief  (p.  16)  that  lack 
of  such  exclusivity  would  not  be  detrimental 
to  the  Globe  since  such  newspapers  do  not 
compete  with  the  Globe  but  serve  mostly 
local  areas  as  to  their  news  coverage  and 
advertising. 

In  its  Impact  Statement  (pp.  6  and  7),  the 
Government  seems  to  reverse  its  former  posi¬ 
tion  and  permit  exclusivity  to  oontinue  so 
long  as  other  newspapers  can  continue  to 
operate  “profitably”;  however,  the  Govern¬ 
ment  does  not  discuss  whether  other  news¬ 
papers  might  operate  more  profitably  and 
competition  be  enhanced  by  obtaining  such 
features. 

More  importantly,  the  proposed  consent 
decree  imposes  substantial  limitations  on 
the  freedom  and  ability  of  a  substantial 
number  of  newspaper  publishers,  including 
Malden,  which  will  receive  no  relief  from  the 
proposed  consent  decree  in  choosing  what 
they  deem  necessary  to  print  in  their  news¬ 
papers. 

CONCLUSION 

For  the  reasons  stated  above.  Malden  Pub¬ 
lications,  Inc.,  respectfully  urges  that  the 
proposed  consent  decree  not  be  accepted. 

By  its  attorneys. 

Respectfully  submitted, 

Goldman,  Curtis,  Cashman, 
Leahey  &  Latham, 

By  Robert  H.  Goldman. 

Appendix  15 

COMMENTS  OF  SALEM  EVENING  NEWS  PUBLISH¬ 
ING  CO.,  SALEM,  MASS.  SUBMITTED  BY  WIL¬ 
LIAM  J.  TINTI,  ESQ.,  70  WASHINGTON  ST., 

SALEM,  MASS.  01970 

May  16,  1975. 

Enclosed  please  find  a  copy  of  the  Comment 
of  Salem  Evening  News  Publishing  Company 
with  respect  to  proposed  Consent  Judgment 
filed  March  5,  1975  with  regard  to  the  above 
captioned  matter. 

Yours  sincerely, 

William  J.  Tinti, 

Attorney  for 
Salem  Evening  News. 

Pursuant  to  the  provisions  of  15  U.S.C.  16 
(d),  (e)  and  (f)  and  in  accordance  with  no¬ 
tice  published  in  the  Federal  Register 
March  20,  1975,  the  Salem  Evening  News 
Publishing  Company  files  hereunder  its  com¬ 
ments  with  respect  to  the  Proposed  Consent 
Judgment  between  plaintiff  and  defendant 
Globe  Newspaper  Company  (“Globe”)  filed 
in  this  action  on  March  5,  1975. 

statement  of  interest 

The  Salem  Evening  News  Publishing  Com¬ 
pany  (“Salem  News”)  is  the  publisher  of  the 
Salem  Evening  News,  a  newspaper  published 
in  Salem,  Essex  County,  Massachusetts. 

The  Salem  Evening  News  is  an  afternoon 
paper  published  Monday  through  Saturday. 

The  area  of  circulation  includes  sixteen 
cities  and  towns  in  Essex  County,  Massachu¬ 
setts.  The  communities  are  located  North 
and  Northwest  of  Boston.  The  total  circula¬ 
tion  as  of  March  31,  1975,  as  certified  by  the 
Audit  Bureau  of  Circulation  was  30,703. 

One  edition  is  published  each  day  with  in¬ 
ternational,  national,  state  and  local  news, 
editorials,  cartoons,  features  and  advertising. 
Certain  sections  of  the  paper  are  directed  spe¬ 


cifically  at  certain  cities  and  towns  within 
the  circulation  area  of  the  paper. 

The  Salem  Evening  News  has  attempted, 
without  success,  to  obtain  a  number  of  fea¬ 
tures  licensed  exclusively  to  the  Globe  News¬ 
paper  Company.  Specifically,  the  Salem  Even¬ 
ing  News  has  attempted  to  purchase,  among 
others,  Ema  Bombeck,  David  Broder,  Mauldin, 
Herblock,  Doonesbury,  Andy  Capp,  Broom- 
hilda  and  the  Wizard  of  Id. 

Similarly,  the  Salem  Evening  News  has  at¬ 
tempted  without  success  to  obtain  the 
Knight  News  Service  licensed  exclusively  to 
the  Globe  Newspaper  Company. 

As  a  matter  of  policy,  the  Salem  Evening 
News  does  not  ask  exclusively  on  any  syndi¬ 
cated  feature  carried  by  it. 

James  M.  Shea,  Editor  of  the  Salem  Even¬ 
ing  News  was  designated  as  a  Government 
witness  for  the  trial  of  this  action  and  his  de¬ 
position  was  taken  by  the  Globe  on  July  29, 
1974. 

COMMENTS 

The  proposed  consent  Judgment  is  not  in 
the  public  interest  in  that  the  United  States 
did  not  consider  the  competitive  impact, 
within  the  newspaper  industry  of  the  Con¬ 
sent  Judgment. 

This  suit  was  originally  commenced  by  the 
United  States  charging  the  defendants  with 
an  unreasonable  restraint  of  Interstate  trade 
and  commerce  in  violation  of  section  1  of  the 
Sherman  Act.  The  complaint  of  the  United 
States  stated  that  the  unreasonable  restraint 
of  trade  consisted  in  the  fact  that  the  de¬ 
fendants  licensed  features  on  an  exclusive 
basis  within  an  arbitrary  and  unreasonably 
broad  territory  surrounding  the  contracting 
newspaper's  city  of  publication.  The  effect 
of  that  action  was  to  deprive  arbutrarily 
other  newspapers  of  the  opportunity  to  ob¬ 
tain  the  same  features. 

The  United  States  argued  in  its  Complaint 
that  the  exclusivity  should  be  limited  to  a 
newspaper’s  city  of  publication.  Judge  Wyatt 
held  that  the  test  of  the  case  would  be  on 
the  issue  of  whether  the  exclusive  territories 
granted  to  contracting  newspapers  are  great¬ 
er  than  needed  to  protect  such  newspapers  in 
the  use  of  the  purchased  features. 

“United  States  vs.  Chicago  Tribune — New 
York  Times  Syndicate  Inc.”  309  Federal  Sup¬ 
plement  1301  at  pg.  1308. 

If  the  Consent  Judgment  is  to  be  in  the 
public  interest,  then  it  must  provide  some 
relief  in  regard  to  the  claimed  restraint  of 
trade  set  forth  in  the  United  States  Com¬ 
plaint  and  trial  brief. 

The  fact  is  that  the  Consent  Judgment 
does  not  accomplish  that  purpose. 

Instead  of  arriving  at  some  form  of  com¬ 
promise  that  would  take  into  consideration 
the  need  of  the  Boston  Globe  for  exclusive 
territory  from  the  standpoint  of  legitimate 
competition,  the  United  States  and  the  de¬ 
fendants  have  agreed  to  establish  arbitrary 
and  meaningless  limitations  on  the  exclusive 
territory  of  the  Boston  Globe. 

The  Consent  Judgment  establishes  mathe¬ 
matical  computations  that  would  limit  the 
Globe's  area  of  exclusivity  with  the  primary 
tests  being  Globe  penetration  of  any  County 
up  to  20  percent  of  the  households  and  5,000 
copies,  both  on  the  basis  of  combined  morn¬ 
ing  and  evening  Globe  circulation. 

A  detailed  examination  of  the  Globe’s  1974 
circulation  figures  as  attached  to  the  Com¬ 
petitive  Impact  Statement  show  that  exclu¬ 
sivity  is  surrendered  only  in  those  areas  where 
the  Globe’s  circulation  is  unimportant.  For 
example,  the  1974  Globe  circulation  did  not 
exceed  1,000  or  3  percent  of  the  households 
in  any  Maine  or  Vermont  county.  In  New 
Hampshire,  the  highest  circulation  was  4,114 
and  the  highest  penetration  11  percent.  The 
largest  circulation  in  any  Massachusetts 
county  on  which  exclusivity  is  being  yielded 
is  Worcester,  where  6,814  amounts  to  only 


3.4  percent  of  the  households.  Similarly,  the 
20  percent  figure  gives  up  little  of  the  Globe's 
exclusive  territory.  Were  the  20  percent  level 
to  be  raised  a  mere  2  percent,  exclusivity 
would  be  lost  in  three  of  the  six  counties  for 
which  it  is  to  be  retained,  namely  Essex, 
Plymouth  and  Barnstable. 

In  no  instance  does  the  United  States  ex¬ 
plain  how  these  arbitrary  computations  are 
established  on  the  issues  of  competition  or  re¬ 
straint  of  trade. 

In  fact,  the  United  States  admits  in  its 
Competitive  Impact  Statement  that  no  alter¬ 
native  was  considered  to  the  arbitrary  stand¬ 
ards  established  in  the  Consent  Judgment 
except  the  prosecution  of  the  case. 

The  conclusion  appears  to  the  Salem  Eve¬ 
ning  News  that  no  real  attempt  was  made 
to  frame  a  Judgment  which  would  alleviate 
the  injury  claimed  in  the  original  complaint. 
The  injury  consists  of  a  restraint  of  trade 
not  required  by  the  legitimate  needs  of  com¬ 
petition. 

The  Government  claims  in  its  Competitive 
Impact  Statement,  thta  the  Consent  Judg¬ 
ment  represents  “a  substantial  reduction  in 
Globe  exclusivity”  (Competitive  Impact 
Statement,  pg.  9).  On  the  basis  of  actual 
circulation,  however,  the  Globe  retains  92% 
of  its  exclusivity.  It  is  difficult  to  character¬ 
ize  such  a  minimal  reduction  as  “substan¬ 
tial.” 

The  Competitive  Impact  Statement  of  the 
United  States  also  states  that  no  serious  anti¬ 
competitive  effects  would  “result  from  the 
Globe  exclusivity  permitted  by  the  Judg¬ 
ment”  (Competitive  Impact  Statement  pg  9) . 
Similarly,  the  argument  of  the  United  States 
is  that  “it  does  not  appear  that  the  exclu¬ 
sivity  permitted  to  the  Globe  by  the  proposed 
Consent  Judgment  will  affect  the  ability  of 
those  newspapers  that  may  continue  to  be 
prevented  from  licensing  features  licensed  to 
the  Globe  to  operate  profitably”  (Competitive 
Impact  Statement  pg.  6) . 

At  the  present  time,  all  newspapers  are 
treated  equally  in  being  excluded  from  fea¬ 
tures  licensed  to  the  Globe. 

If  the  Consent  Judgment  proposed  by  the 
United  States  is  accepted,  then  some  news¬ 
papers  will  be  treated  differently  than  others 
and  the  issue  is  raised  as  to  the  competition 
between  those  newspapers. 

For  example,  Salem  Evening  News  is  in  di¬ 
rect  competition  with  the  Beverly  Times, 
a  newspaper  with  a  circulation  of  slightly 
under  10,000  while  the  circulation  of  the 
Salem  Evening  News  is  over  30,000. 

Under  the  proposed  Consent  Judgment, 
the  Globe's  exclusive  control  on  features  is 
limited  to  newspapers  that  have  a  circula¬ 
tion  over  11,750;  newspapers  with  circula¬ 
tion  under  that  number  would  be  free  to 
license  all  features  licensed  by  the  Globe. 

If  this  Consent  Judgment  were  carried  out, 
then  the  Beverly  Times  would  be  given  an  un¬ 
fair  competitive  advantage  over  the  Salem 
Evening  News  in  that  it  would  be  able  to 
run  features  unavailable  to  the  Salem  Eve¬ 
ning  News. 

In  effect,  the  Government  is  Imposing  a 
form  of  restraint  of  trade  which  presently 
does  not  exist. 

It  certainly  cannot  be  the  intention  of  the 
United  States  to  create  additional  competi¬ 
tive  hardships  over  and  above  the  violations 
that  are  the  cause  of  this  action. 

Yet  the  effect  of  the  Consent  Judgment  will 
be  to  establish  a  Government  imposed  sys¬ 
tem  of  unfair  competition. 

The  Salem  Evening  News  is  also  in  com¬ 
petition  with  the  Gloucester  Times,  a  daily 
newspaper  with  a  circulation  of  11,194  which 
is  owned  by  the  same  publishing  company, 
Essex  County  Newspapers,  Inc.,  as  the  Bev¬ 
erly  Times.  Once  again,  the  Salem  Evening 
News  will  find  Itself  at  a  severe  competitive 
disadvantage  as  against  the  Gloucester  Times 
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if  the  Consent  Judgment,  with  its  arbitrary 
figure  of  11,750  is  accepted  by  the  Court. 

Why  should  a  newspaper  with  a  circula¬ 
tion  of  12,000  be  in  competition  with  the  Bos¬ 
ton  Olobe,  while  a  newspaper  with  a  circu¬ 
lation  of  11,000  is  not  In  competition  with 
the  Boston  Globe?  The  United  States  make 
no  attempt  to  answer  this  question  in  its 
competitive  Impact  Statement. 

The  Salem  Evening  News  finds  itself  se¬ 
verely  threatened  by  a  proposed  settlement 
of  a  case  in  which  it  was  looking  for  relief. 
If  the  case  was  tried  and  the  Government 
failed  to  sustain  its  allegations,  then  the 
Salem  Evening  News  would  be  no  worse  off 
than  It  presently  Is;  but,  if  this  Consent 
Judgment  is  allowed,  then  the  Salem  Eve¬ 
ning  News  will  suffer  new  and  serious  eco¬ 
nomic  damage. 

Furthermore,  the  circulation  figures  upon 
which  the  Proposed  Consent  Judgment  and 
the  Competitive  Impact  Statement  are 
based  are  “Combined  Daily  Circulation” 
which  is  defined  to  mean  “the  sum  of  the 
defendant  Globe  Newspaper  Company’s 
morning  and  evening  circulation”  (Proposed 
Judgment,  see  II  (F)). 

The  papers  Identified  In  the  Competitive 
Impact  Statement,  as  adversely  affected  are 
the  “newspapers  published  in  the  Massa¬ 
chusetts  cities  of  Boston,  Quincy,  Brockton, 
Lowell,  Lawrence,  Framingham,  Lynn,  Salem, 
Haverhill,  Hy&nnls,  Waltham  and  Walden." 
(Competitive  Impact  Statement  pg.  6.)  None 
of  these  papers  have  both  a  morning  and  an 
evening  edition.  The  other  Boston  dally  (The 
Boston  Herald  American)  publishes  in  the 
morning  only.  The  remaining  eleven  papers 
mentioned,  including  the  Salem  Evening 
News,  do  not  publish  in  the  morning  and 
are  strictly  evening  papers. 

The  morning  Globe  circulation  figures, 
which  are  substantially  larger  than  the  fig¬ 
ures  for  the  afternoon  Globe,  are  being  used 
as  if  they  competed  with  the  afternoon  local 
papers  which  are  published  and  read  some 
twelve  (12)  hours  later. 

Therefore,  the  use  of  “combined  daily  cir¬ 
culation”  unduly  weights  the  County  circu¬ 
lation  numbers  and  percentages  of  the  Globe. 
Only  the  afternoon  edition  circulation  num¬ 
bers  should  be  used  if  the  logic  with  which 
the  United  States  began  this  case  is  not  to 
be  abandoned  along  the  way  to  the  Con¬ 
sent  Judgment. 

The  question  must  also  be  raised  as  to  the 
use  of  County  lines  for  determining  exclu¬ 
sivity.  The  Commonwealth  of  Massachusetts 
has  counties  that  are  completely  unlike  the 
compact  and  powerful  political  entities  that 
exist  in  other  states.  In  Massachusetts,  the 
counties  were  established  prior  to  the  foun¬ 
dation  of  tblB  Country  and  exhibit  all  the 
idiosyncracles  of  ancient  time. 

Essex  County  stretches  from  the  urban 
fringe  of  Boston  to  suburbs  to  older  inde¬ 
pendent  cities  with  their  own  suburbs.  Con¬ 
necting  a  20  percent  Globe  circulation  figure 
in  Essex  County  to  the  right  of  the  Globe 
to  retain  exclusivity  throughout  the  county 
does  not  make  sense  from  the  standpoint 
of  competitive  need. 

Another  failure  of  the  Proposed  Judgment 
exists  in  its  allowance  of  the  Globe  to  retain 
exclusivity  even  though  regular  use  is  not 
made  of  a  feature.  The  Globe  need  only 
publish  a  feature  once  every  two  months 
and  even  this  rule  is  relaxed  if  the  feature 
is  not  made  available  to  the  Globe  by  the 
syndicate  for  more  than  two  weeks  during 
such  period.  In  effect,  the  Globe  is  allowed 
to  continue  to  hoard  all  the  best  features 
even  though  they  do  not  print  them,  which 


the  United  States  characterizes  in  its  Trial 
Brief  as  “a  naked  restraint  of  trade”. 

The  proposed  Judgment  also  fails  to  make 
any  provision  for  notice  to  the  newspapers 
which  are  to  be  excluded  from  the  Globe 
licensed  features  by  the  calculations  estab¬ 
lished  by  the  Judgment.  Since  there  may  be 
legitimate  argument  on  such  calculations, 
the  minimum  requirement  of  justice  is  for 
notice  to  the  newspapers  effected. 

For  these  reasons  and  in  accordance  with 
these  comments,  the  Salem  Evening  News 
contends  that  the  entry  of  the  proposed  Con¬ 
sent  Judgment  would  grleviously  violate  the 
public  interest  in  that  it  not  only  falls  to 
mitigate  the  original  alleged  violations,  but 
complicates  the  situation  by  Imposing,  in 
effect,  a  government  ordered  unfair  competi¬ 
tion  by  allowing  exclusivity  to  be  applied 
in  an  unfair  and  haphazard  manner  over 
some  newspapers  and  not  others,  and  further, 
that  the  Salem  Evening  News  would  suffer 
greater  injury  from  the  entry  of  the  Consent 
Judgment  than  from  any  determination  of 
the  issues  at  trial. 

Salem  Evening  News, 
By  William  J.  Tinti. 

Appendix  16 

COMMENTS  OF  THE  JOURNAL  PUBLISHING  CO., 

INC.,  MANCHESTER,  CONN.,  PUBLISHER  OF  THE 

JOURNAL-INQUIRER,  A  DAILY  NEWSPAPER  CIR¬ 
CULATING  IN  TOLLAND  AND  HARTFORD  COUN¬ 
TIES  IN  CONNECTICUT 

May  28,  1975. 

Enclosed  you  will  find  two  copies  of  the 
comments  of  the  Journal  Publishing  Com¬ 
pany,  Inc.,  publisher  of  the  Journal-Inquirer, 
with  respect  to  the  proposed  consent  decree 
and  the  competitive  impact  statement  in  the 
Syndicated  Features  Cases. 

Inasmuch  as  the  procedures  are  new  and 
somewhat  unclear,  we  have  sent  a  copy  to 
the  District  Court. 

Very  truly  yours, 

Ethel  S.  Sorokin. 

I.  INTRODUCTION  AND  THE  CONTEXT  OF 
COMPETITIVE  IMPACT  STATEMENT 

In  November,  1967,  the  United  States 
brought  an  anti-trust  action  against  three 
major  syndicates  which  license  feature  ma¬ 
terials  to  newspapers  throughout  the  nation. 
The  government  alleged  that  the  syndicates’ 
practices  of  contracting  for  the  feature  Itself, 
and  contracting  to  prevent  use  of  the  feature 
by  other  newspapers  outside  the  city  of  pub¬ 
lication  of  the  licensee  were  unlawful  re¬ 
straints  of  trade.  The  government  asserted 
these  practices  were  detrimental  in  that  they 
extended  monopoly  rights  to  one  newspaper 
at  the  expense  of  others,  and  that  they  im¬ 
paired  reasonable  access  of  the  public  to 
newspaper  material  controlled  by  the  syndi¬ 
cates. 

In  1972,  over  the  government's  objections, 
the  syndicates  succeeded  in  having  a  news¬ 
paper  Joined  as  an  indlspenslble  party.  Thus 
the  Globe  Newspaper  Company,  publisher  of 
the  Boston  Globe,  a  dally  and  evening  news¬ 
paper,  controlling  exclusive  publication 
rights  to  some  120  features  in  four  states, 
become  a  party  defendant.  Extensive  dis¬ 
covery  was  undertaken  by  all  parties  and  the 
cases  were  prepared  for  trial. 

On  March  5,  1975,  however,  the  United 
States,  pursuant  to  stipulation,  submitted  a 
proposed  consent  Judgment  which  would 
bind  only  the  Globe,  not  the  syndicates. 
Neither  the  proposed  decree  nor  the  govern¬ 
ment’s  competitive  Impact  statement  re¬ 
solves  or  illuminates  the  anti-trust  issues 
raised  by  the  original  complaint.  Indeed,  the 


competitive  Impact  statement  completely 
fails  to  fulfill  the  governing  procedural  and 
policy  requirements  of  the  Anti-Trust  Pro¬ 
cedures  and  Penalties  Act,  (P.L.  93-528,  88 
Stat.  1706,  December  21, 1974)  : 

1.  Only  one  defendant,  the  Globe,  is 
affected; 

2.  No  allusion  is  made  to  the  plans  of  the 
government  with  respect  to  the  original  de¬ 
fendants,  the  syndicates; 

3.  There  is  no  indication  of  the  standards 
or  guidelines  to  be  applied  to  the  objection¬ 
able  practices  of  the  syndicates  with  respect 
to  newspapers  other  than  the  Globe; 

4.  The  proposed  consent  decrees  previously 
considered  by  the  government  and  the  syndi¬ 
cates,  prior  to  the  entry  of  the  Globe  as  a 
party  defendant,  are  undisclosed; 

5.  Although  the  statute  requires  that  the 
basis  for  the  consent  proposal  and  the 
alternatives  actually  considered  be  set  forth, 
the  competitive  Impact  statement  makes  only 
cursory  reference  to  them. 

As  a  result,  it  is  Impossible  for  the  Court  to 
discharge  its  statutory  mandate  with  respect 
to  the  proposed  decree,  viz,  to  “determine 
that  the  entry  of  such  Judgment  is  in  the 
public  interest.”  Section  2e. 

Further  proceedings  are  necessary  before 
the  proposed  consent  decree  can  be  intelli¬ 
gently  evaluated  in  accord  with  statutory 
requirements. 

THE  DEFICIENCIES  OF  THE  PROPOSED  DECREE 

Aim  THE  COMPETITIVE  IMPACT  STATEMENT 

ARE  HIGHLIGHTED  BY  THE  JOURNAL  INQUIRER 

INTERESTS  AND  EXPERIENCES 

These  comments  by  the  Journal  Inquirer, 
a  relatively  young,  small,  daily  newspaper 
circulating  in  ten  Connecticut  towns  on  the 
fringes  of  the  metropolitan  area  of  Hartford, 
are  submitted  with  the  conviction  that  the 
proposed  consent  decree  Ignores  the  crucial 
anti-trust  issues  raised  by  the  original  gov¬ 
ernment  complaint.  More  importantly,  the 
decree  falls  to  protect  young,  developing 
newspapers  such  as  the  Journal  Inquirer. 
ThuB,  rather  than  exploring  the  adverse  im¬ 
pact  of  objectionable  practices  of  territorial 
exclusivity,  the  proposed  decree,  in  effect, 
institutionalizes  exclusivity.  The  Journal 
Inquirer  respectfully  submits  that  its  recent 
licensing  experiences  with  the  syndicates 
during  the  pendency  of  the  proposed  Globe 
decree — show  the  need  for  standards  and 
guidelines  binding  on  the  syndicates.  The 
Journal  Inquirer  strongly  suggests  that  the 
proposed  decree,  while  ostensibly  binding 
only  the  Globe,  will  be  relied  upon  by  the 
defendant  syndicates  to  shape  syndicate 
dealings  with  hundreds  of  newspapers 
throughout  the  United  States.  The  experi¬ 
ences  of  the  Journal  Inquirer  are  an  inde¬ 
pendent  cause  for  rejecting  the  proposed 
Globe  consent  judgment. 

The  Journal  Inquirer,  like  other  young 
newspapers,  has  sought  for  years  to  secure 
features  essential  to  effectively  compete  with 
the  dominant  newspapers  in  large  cities.  But 
despite  conscientious  effort  over  the  last  sev¬ 
eral  years,  the  Journal  Inquirer  has  been  un¬ 
able  to.  obtain  the  features  it  desired.  Those 
features  were  "unavailable”  presumably  be¬ 
cause  older  and  more  established  newspapers, 
such  as  the  Hartford  Times  and  Hartford 
Courant,  already  had  the  exclusive  right  to 
the  features — not  only  in  Hartford  and  the 
seven  immediately  continuous  towns  but  also 
in  the  more  outlying  areas  where  the  Journal 
Inquirer  was  developing  its  circulation. 

Stimulated  by  publicity  surrounding  the 
government’s  anti-trust  action  against  the 
syndicates,  the  Journal  Inquirer  renewed  its 
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efforts  to  secure  desired  syndicated  features 
in  the  last  six  months.  On  December  13,  1974, 
the  Journal  Inquirer  sought  Bill  Mauldin 
cartoons  and  the  Ann  Landers  column  from 
Publisher— Hall  Syndicate — Field  Enterprises 
(Exhibit  A  attached  hereto)  but  received  no 
response.  On  January  6,  1975  (Exhibit  B),  the 
request  was  renewed  and  on  January  16, 1975, 
the  Journal  Inquirer  was  notified  by  tele¬ 
phone  that  both  features  were  unavailable 
because  of  “contractual  limitations.”  (Ex¬ 
hibit  C).  On  March  13,  1975,  the  Journal 
Inquirer  sought  At  Wits  End  by  Erma  Bom- 
beck  from  the  Field  syndicate  and  was  ad¬ 
vised  by  telephone  that  the  matter  would  be 
checked  again  after  the  consent  decree  was 
entered.  (Exhibits  D,  E).  The  Journal  In¬ 
quirer’s  March  19,  1975  request  for  Peanuts 
was  declined  by  United  Features  on  March  24, 
1975  because  of  a  “prior  contractual  commit¬ 
ment.”  (Exhibits  F,  G). 

The  Journal  Inquirer’s  efforts  to  obtain 
the  Chicago- Tribune  syndicate’s  feature  Dear 
Abby  confirm  the  procedural  necessity  for  In¬ 
clusion  of  all  syndicate  defendants  In  any 
disposition  of  the  pending  anti-trust  litiga¬ 
tion.  That  same  experience  Illustrates  the 
danger  implicit  in  premature  entry  of  a  pro¬ 
posed  consent  decree  against  the  Globe  alone. 
As  a  result  of  efforts  commencing  on  Feb¬ 
ruary  24,  1975,  the  Journal  Inquirer  received 
a  Dear  Abby  license  from  the  Tribune  on 
March  19,  1975.  Within  a  week,  the  Journal 
Inquirer  learned  that  its  license  was  to  be 
terminated  forthwith,  because  another  Con¬ 
necticut  newspaper  “objected  vociferously.” 
(Exhibit  H) .  The  threatened  termination  of 
Dear  Abby  raised,  in  the  opinion  of  Journal 
Inquirer  counsel,  serious  anti-trust  questions 
under  Klor’s  Inc.  vs.  Broadway  Hale  Stores, 
359  UJS.  207  (1969),  Associated  Press  vs. 
United  States,  326  U.S.  1  (1945)  and  Albrecht 
vs.  The  Herald  Company,  390  U.S.  145  (1968) . 
When  this  concern  was  raised  by  the  Journal 
Inquirer’s  counsel  with  the  Tribune,  counsel 
was  told  that  when  the  Globe  decree  became 
final,  termination  by  the  Tribune  would  be 
In  accordance  with  that  decree  and,  hence, 
the  termination  would  be  lawful. 

The  Journal  Inquirer  promptly  Instituted 
an  anti-trust  and  a  breach  of  contract  action 
(Exhibit  H)  against  the  Tribune  and,  not 
surprisingly,  the  matter  was  settled  by  the 
Tribune  syndicate  within  a  month.  Release 
(Exhibit  I). 

Syndicates  already  use  the  proposed  Decree 
to  deny  features.  The  significance  of  these 
events  transcends  the  narrow  dispute  be¬ 
tween  various  licensors  and  one  licensee; 
there  are  far  more  vital  issues  at  stake.  In 
particular,  the  Journal  Inquirer  is  concerned 
that  well  before  the  acceptance  of  the  pro¬ 
posed  Globe  decree,  to  which  the  Tribune 
syndicate  is  not  a  party,  the  Tribune  syndi¬ 
cate  sought  to  define  its  rights  and  obliga¬ 
tions  by  that  decree  and  further,  the  Field 
syndicate  sought  to  defer  any  decision  on  the 
Journal  Inquirer’s  rights  until  the  court’s 
determination  of  the  Globe  decree.  If,  as  the 
syndicates  believe,  the  syndicates’  conduct, 
rather  than  Just  the  Globe’s  conduct,  is  to 
be  determined  by  the  Globe  decree,  then,  it 
Is  respectfully  submitted,  that  the  court 
should  postpone  acceptance  of  the  Globe 
decree  until  the  principal  and  underlying 
controversy  with  the  syndicates  Is  settled  or 
adjudicated.  To  accept  the  Globe  decree 
without  requiring  simultaneous  relief 
against  syndicates  would  provide  the  instru¬ 
mentality  by  which  the  syndicates  could 
force  the  Globe  decree  on  other  newspapers 
In  other  areas  and,  further,  could  Institu¬ 
tionalize,  by  Judicial  decree,  the  objection- 
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able  syndicate  practice  of  arbitrary  territorial 
exclusivity.  That  result  would  fly  in  the  face 
of  the  original  concerns  of  Judge  Palmieri 
when  he  ordered  that  newspaper  licensees  be 
Joined  as  Indispensable  parties  to  the  litiga¬ 
tion  and  defeat  the  original  purpose  of  the 
United  States  as  set  forth  in  the  complaints 
which  initiated  these  actions  over  seven  years 
ago. 

Thus  acceptance  of  this  decree  has  both 
far-reaching  substantive  and  procedural  pe¬ 
numbra;  substantively,  the  proposal  may 
affect  competition  and  the  free  development 
of  the  press;  procedurally,  the  consent  decree 
process  may  set  the  stage  for  critical  Judicial 
and  public  evaluation  of  proposed  decrees. 
That  these  new  and  crucial  issues  are  set  in 
the  context  of  constitutionally  protected 
First  Amendment  freedoms  makes  this  par¬ 
ticular  consent  decree  one  of  vital  Judicial 
concern.  As  Justice  Black  wrote  in  one  of  the 
leading  Supreme  Court  antitrust  cases  which 
opened  news  services  to  all  newspapers: 

“The  First  Amendment,  far  from  providing 
an  argument  against  application  of  the  Sher¬ 
man  Act,  here  provides  powerful  reasons  to 
the  contrary.  That  amendment  rests  on  the 
assumption  that  the  widest  possible  dissem¬ 
ination  of  information  from  diverse  and  an¬ 
tagonistic  sources  is  essential  to  the  welfare 
of  the  public,  that  a  free  press  is  a  condition 
of  a  free  society.  Surely  a  command  that  the 
government  itself  shall  not  Impede  the  free 
flow  of  ideas  does  not  afford  non-government 
combinations  a  refuge  if  they  impose  re¬ 
straints  upon  that  constltutiionally  guaran¬ 
teed  freedom.  Freedom  to  publish  means 
freedom  to  all  and  not  for  some.  Freedom  to 
publish  is  guaranteed  by  the  Constitution, 
but  freedom  to  combine  to  keep  others  from 
publishing  is  not.  Freedom  of  the  press  from 
governmental  interference  under  the  first 
amendment  does  not  sanction  repression  of 
that  freedom  by  private  interests.”  Associated 
Press  vs.  United  States,  362  U.S.  1,  20  (1945). 
(Emphasis  added) . 

Disposition  of  the  proposed  consent  decree 
must  be  made  by  the  court  in  the  context  of 

1.  The  anti-trust  issues  as  applied  to  first 
amendment  freedom  matters,  and 

2.  The  legislative  history  and  purpose  of 
the  new  anti-trust  procedures  act. 

The  Journal  Inquirer  submits  that  such  an 
examination  will  reveal  that  the  proposed 
consent  decree  does  not  serve  such  history  or 
purposes  nor  the  enforcement  of  the  Sher¬ 
man  Act. 

n.  SETTLEMENT  WITH  GLOBE,  APART  FROM 

SYNDICATES,  IS  NOT  IN  THE  PUBLIC  INTEREST 

An  inherent  weakness  in  the  anti-trust 
consent  decree  process  is  the  tendency  of  the 
Antitrust  Division  to  negotiate  “consent  de¬ 
crees  with  fewer  than  all  defendants  In  a 
single  proceeding”  with  the  resultant  possi¬ 
bility  that  there  may  be  “different  Judgments 
applicable  to  different  defendants.”  ABA 
Antritrust  Law  Developments  239  (1975). 
That  inherent  weakness  becomes  a  funda¬ 
mental  defect  In  the  proposed  consent  decree 
presently  under  scrutiny.  For  the  proposed 
decree  would  bind  only  a  newspaper  licensee 
In  a  case  originally  brought  against  three 
newspaper  syndicate  licensors.  The  proposed 
decree  would  leave  unanswered  and  without 
any  standards  or  guidelines  what  relief  if 
any  would  be  Imposed  against  the  original 
defendants — the  syndicates — the  very  parties 
against  whom  this  anti-trust  litigation  was 
instigated. 

This  anti-trust  case  is  now  more  than  7ft 
years  old.  The  three  complaints  were  origin¬ 
ally  filed  on  November  21,  1967  against  three 


major  newspaper  syndicates  which  franchise 
“feature”  (columns,  comic  strips,  puzzles) 
to  newspapers  in  the  United  States.  Features, 
the  original  complaint  alleged,  “are  a  sub¬ 
stantial  part  of  the  makeup  of  most  dally 
newspapers  published  In  the  United  States. 

•  *  •  Inability  to  supply  popular  features, 
significantly  limits  a  newspaper  capacity  to 
provide  a  well-rounded  service  to  its  reading 
public.”  (P-5) . 

The  original  syndicate  defendants  were  the 
Chicago  Tribune  New  York  News  Syndicate 
(67  CIV  4596),  Field  Enterprises  (67  CIV 

4597)  and  The  Hearst  Corporation  (67  CIV 

4598) .  The  theory  of  the  complaint  was  that 
the  syndicate  contracts  with  various  news- 
papersSlolated  Section  1  of  the  Sherman  Act 
because  the  syndicate  “in  licensing  features 
to  a  contracting  newspaper,  agrees  not  to 
license  the  features  to  any  other  newspaper 
published  within  an  arbitrary  and  unreason¬ 
ably  broad  territory  surrounding  the  con¬ 
tracting  newspaper’s  city  of  population”  (P- 
11).  The  claimed  effect  of  this  practice  was 
that: 

“(a)  Many  newspapers  throughout  the 
United  States  have  been  deprived  arbitrarily 
of  the  opportunity  to  obtain  certain  features; 

(b)  Substantial  members  of  the  public 
have  been  denied  reasonable  .access  to  cer¬ 
tain  features.”  (P-3) . 

In  its  prayer  for  relief,  the  government 
asked  that  the  contracts  in  question  be  de¬ 
creed  in  violation  of  the  Sherman  Act.  Sig¬ 
nificantly,  the  government  also  asked  that 
each  syndicate  “be  perpetually  enjoined  and 
restrained  from  in  any  manner  directly  or 
indirectly  continuing,  maintaining,  or  re¬ 
newing  the  aforesaid  contracts,  agreements, 
and  understandings,  and  from  engaging  in 
any  practice  having  the  purpose  or  effect  of 
continuing,  renewing  or  reviving  the  viola¬ 
tions  hereinbefore  described”  (prayer,  P-2). 
The  government  also  asked  that  each  syndi¬ 
cate  “be  ordered  and  directed  to  terminate 
and  cancel  each  of  said  contracts,  agree¬ 
ments,  "or  understandings  or  to  cause  the 
same  to  be  modified  and  amended  under  such 
terms  and  conditions  as  the  court  may  deem 
Just  and  proper  so  that  such  contracts, 
agreements,  or  understandings,  shall  not  be 
in  conflict  with  the  anti-trust  laws.”  (Id., 
P-3). 

Shortly  after  the  complaints  were  filed  the 
defendant  moved  for  dismissal  under  Rule 
12;  these  motions  were  rejected  by  Judge 
Wyatt  in  1970.  “United  States  vs.  Chicago 
Tribune  New  York  News  Syndicate,  Inc.,"  309 
F.  Supp.  301  (Southern  District  N.Y.  1970). 
In  so  ruling,  the  court  rejected  the  defend¬ 
ants’  claim  that:  “by  reason  of  the  copy¬ 
right,  an  exclusive  territorial  license  may  be 
granted,  no  matter  how  ‘arbitrary’  or  how 
■unreasonably  broad’  the  territory  may  be”. 
Memorandum  for  Movant,  p.  2,  (309  F.  Supp. 
at  1302.) 

Thereafter,  the  defendants,  In  1972  under 
Rule  19,  asserted  as  an  affirmative  defense 
the  failure  to  Join  each  newspaper  licensee 
as  an  indispensable  party.  On  this  matter, 
Judge  Palmieri  ruled 

“The  participation  of  such  newspapers  as 
parties  is  essential  to  a  fair  adjudication.  No 
appraisal  can  properly  be  made  of  the  rea¬ 
sonableness  of  any  newspaper’s  exclusive 
publication  rights  without  a  consideration 
of  the  factors  affecting  such  licensee’s  need 
for  territorial  exclusivity  in  its  relevant  mar¬ 
ket  area.  The  financial  Interests  and  con¬ 
tractual  rights  of  each  licensee  will  be  di¬ 
rectly  affected  by  the  outcome  of  this  litiga¬ 
tion  and  It  is  Inappropriate  to  permit  a 
continuance  of  this  lawsuit  in  their  absence.” 
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Having  made  this  ruling,  the  court  was 
concerned  about  the  deplorable  "necessity  for 
now  reaching  a  conclusion  that  may  turn  this 
litigation  into  a  vast  controversy  of  almost 
unmanageable  proportions"  (Ibid).  Accord¬ 
ingly,  the  court  concluded  that  It  was: 

•‘Disposed  to  direct  that  the  government’s 
claims  be  confined  to  one  or  two  geograph¬ 
ical  areas,  by  way  of  severanoe  or  otherwise, 
thus  opening  the  door,  hopefully,  to  possible 
dispositions  by  way  of  settlement  in  other 
geographical  areas.  Initially,  and  In  order  to 
attenuate  the  burdens  on  the  litigants  as  well 
as  to  the  court,  the  Joinder  of  the  Independ¬ 
ant  newspapers  could  be  limited  to  such  area 
or  areas  as  to  which  the  parties  may  agree 
or  which  the  court  may  direct”  (Ibid) . 

Judge  Palmlerl  took  pains  to  note  that 
"since  this  law  suit  cannot  now  proceed  In 
its  present  posture  without  a  careful  realign¬ 
ment  of  the  parties  and  the  Issues  and  a 
schedule  of  procedural  priorities  with  respect 
to  their  disposition,  counsel  are  requested 
to  give  careful  consideration  to  the  provi¬ 
sions  of  orders  to  be  filed."  (1972  Trade  Cases 
at  92,849).  Thereafter,  an  order  was  entered, 
the  thrust  of  which  was  threefold:  first,  to 
amend  the  complaint  In  selected  geographic 
areas  to  add  newspaper  licensees  as  parties* 
defendant;  second,  to  limit  the  trial  on  such 
an  amended  complaint  to  agreements  be¬ 
tween  named  syndicates  and  named  li¬ 
censees;  third,  to  sever  and  stay  government 
claims  against  syndicate  defendants  In  geo¬ 
graphic  areas  where  licensee  defendants  have 
not  been  Joined  as  defendants. 

The  proposed  consent  decree  threatens  to 
overturn  the  delicate  balance  struck  by  Judge 
Palmlerl  In  1972  between  the  "burdens  on 
the  litigants  and  the  court”  and  the  “con¬ 
tractual  rights  of  each  licensee”  which  will 
be  “directly  affected”  by  the  decree.  The  vice 
In  the  timing  of  the  proposed  Globe  decree 
Is  that  It  forces  the  court  to  determine 
whether  the  provisions  against  the  Globe  are 
In  the  public  Interest  when  It  has  no  Idea  of 
what  If  any  provisions  will  apply  to  the  syn¬ 
dicates  or  what  Impact  the  Globe  decree  will 
have  on  other  licensees — the  very  parties 
Judge  Palmlerl  was  seeking  to  protect  In  his 
1972  order.1 

Accordingly,  the  proposed  decree  may  set 
the  standard  for  unsound  settlements  be¬ 
tween  syndicates  and  licensees  actual  or  po¬ 
tential  In  other  geographic  areas.  If  so  ap- 


1  The  governments  competitive  Impact 
statement  asserts:  "Following  Joinder  of  the 
Globe  as  a  party  the  rest  of  the  Government’s 
claims  against  the  syndicates  were  severed 
and  stayed  pending  a  resolution  of  the  claims 
Involving  the  Globe  exclusive  territories  over 
syndicated  features."  (Competitive  Impact 
Statement,  P-1).  This  statement  Is  poten¬ 
tially  misleading  If  It  suggests  that  the  sev¬ 
erance  order  precluded  the  government  from 
proceeding  simultaneously  against  the  syn¬ 
dicates  and  the  Globe.  We  do  not  understand 
that  to  be  the  result  of  Judge  Palmlerl’s  1972 
order,  and  we  are  unaware  of  any  subsequent 
order  to  that  effect.  Cf  Plaintiffs  Trial  Brief, 
October  18,  1974,  p.  3:  “The  Court  *  •  • 
(Judge  Palmlerl  in  his  August  1972  opinion) 
ordered  that  such  Joinder  be  made,  with  the 
rest  of  the  government’s  claims  against  the 
defendant  syndicates  to  be  served  and  stayed 
pending  the  trial  of  the  claims  against  the 
syndicates  and  the  newspapers  Joined  as 
parties.  On  December  6,  1972,  an  order  to 
this  effect  was  entered.”  It  may  well  be  appro¬ 
priate  for  the  government,  In  its  response 
to  these  comments,  to  resolve  potential  In¬ 
consistencies. 


plied,  the  decree  will  Itself  establish  an  ar¬ 
bitrary  basis  for  further  exclusivity.  Thus, 
the  decree  has  no  significant  affect  on  any 
newspaper  with  circulation  over  11,760  de¬ 
spite  the  fact  that  such  a  total  circulation  Is 
small  and,  as  the  government  itself  notes, 
unlikely  to  affect  competition.  Competitive 
Impact  Statement. 

Nor  does  the  decree  treat  equally  the  posi¬ 
tions  of  two  newspapers  competing  for  a 
particular  feature.  Thus  the  one  who  has  ob¬ 
tained  territorial  exclusivity  by  a  prior  con¬ 
tract  may  retain  that  benefit  In  any  county 
in  which  it  has  both  20%  of  the  households 
and  a  circulation  of  only  5,000.  Tet  the  ex¬ 
cluded  newspaper  seeking  access  to  the  syn¬ 
dicated  features  cannot  obtain  the  benefit 
of  county  by  county  examination.  If  a  news¬ 
paper’s  total  circulation  exceeds  11,750,  it 
cannot  challenge  the  exclusion  In  any 
county  even  though,  as  with  the  Journal  In¬ 
quirer,  circulation  In  any  one  county  is  be¬ 
low  the  11,760  cut-off  figure.8 

Equally  objectionable  is  the  syndicates’ 
practice  of  licensing  features  exclusively  to 
newspapers  which  do  not  regularly  publish 
the  features;  In  effect,  the  newspaper  pays 
for  the  privilege  of  denying  access  of  the 
public  to  the  feature.  See  Exhibits  CAD.  The 
proposed  decree  recognizes  and  legitimates 
this  restrictive  practice  by  permitting  ter¬ 
ritorial  exclusivity  to  be  retained  by  the 
Globe  so  long  as  the  feature  is  published  at 
least  six  times  In  one  entire  year  of  365  pub¬ 
lication  days. 

Finally,  the  proposed  decree  retreats  from 
the  prayer  in  the  original  complaints  which 
sought  cancellation  of  the  syndicates'  con¬ 
tracts  with  the  licensees  and,  as  expressed  In 
the  plaintiff's  trial  brief,  sought  to  limit  all 
territorial  exclusivity  to  the  city  of  publica¬ 
tion.  Neither  the  decree  nor  the  competitive 
Impact  statement  sheds  any  light  on  why 
exclusivity  should  be  retained  beyond  the 
city  of  publication.  By  seeking  Judicial  ap¬ 
proval  of  the  very  exclusivity  practices  at¬ 
tacked  In  the  original  complaint,  the  Gov¬ 
ernment,  by  Its  proposed  decree,  forecloses, 
pro  tan  to,  the  possibility  of  adjudication  that 
exclusivity  is  unlawful. 

m.  THE  COHPErmvt  impact  statement  ig¬ 
nores  LEGISLATIVE  MANDATE  AND  MAKES  IT 

IMPOSSIBLE  FOR  THE  COURT  TO  DETERMINE 

THAT  THE  PROPOSED  DECREE  IS  IN  THE  PUBLIC 

INTEREST. 

The  government’s  failure  to  discuss,  In  the 
Competitive  Impact  Statement  the  plaintiff’s 
intentions  with  regard  to  the  syndicates  and 
what  Injunctive  relief,  if  any,  would  be  en¬ 
tered  against  the  principal  defendants,  ren¬ 
ders  the  statutory  task  of  the  court  almost 
Impossible.  The  very  weakness  of  the  govern¬ 
ment’s  competitive  Impact  statement  are  the 
strengths  of  the  new  Anti-Trust  Procedures 
legislation;  that  legislation,  for  the  first  time, 
involves  both  the  public  and  the  court  In  a 
meaningful  process  of  analysis  and  scrutiny 
before  any  consent  decree  may  be  accepted. 
Because  the  anti-trust  procedures  legislation 
Is  so  new  and  its  procedural  impact  so  radical 
and  far-reaching,  we  consider  it  Important  to 
understand  the  legislative  history  and  pur¬ 
pose  of  the  act. 


8  See  Circulation  74/75:  Annual  Penetra¬ 
tion  Analysis  of  Major  Print  Media  by  Ameri¬ 
can  Newspaper  Markets,  Inc:  1974,  based  on 
Audit  Bureau  of  Circulation  Report  (ABC) 
attached  hereto  as  Exhibit  J:  Journal  In¬ 
quirer  circulation  In:  Tolland  County  (5  of 
13  towns),  #7395,  23.2%;  Hartford  County  (5 
of  29  towns),  #8406,  3.1%.  Total  Journal  In¬ 
quirer  ABC  Circulation  1974,  15801. 


Less  than  six  months  ago.  Congress  ap¬ 
proved  the  Anti-Trust  Procedures  Act,  a 
statute  described  by  Its  sponsor  as  the  “first 
significant  reform  of  the  antitrust  laws  in 
two  decades”  (Remarks  of  Senator  Tunney, 
Floor  Manager,  Cong.  Rec.,  Dec.  9,  1974, 
S20862).  The  basic  purpose  of  the  legisla¬ 
tion  was  to  “ventilate”  and  “pierce  the 
secrecy”  of  the  oonsent  decree  process,  (Re¬ 
marks  of  Ms.  Jordan,  Cong.  Rec.,  Nov.  19,  H 
10764) ,  and  to  Insure  that  “Judges  will  take  a 
more  active  role  In  asseslng  the  worth  of  the 
proposed  Judgments”  (Remarks  of  Senator 
Tunney,  Cong.  Rec.,  Dec.  9,  1974,  S20863). 

The  background  of  the  legislative  reforms 
rests  on  the  hard  fact  that  the  vast  majority 
of  the  civil  anti-trust  cases  are  disposed  of 
by  consent  decree.  In  fact,  between  1960  and 
1972,  28  percent  of  the  cases  favorable  to  the 
government  were  the  result  of  the  entry  of 
a  consent  decree.  (See  Hearings  on  8782  and 
S108  before  the  Subcommittee  on  Anti-trust 
and  Monopoly  of  the  Senate  Committee  on 
the  Judiciary,  93rd  Cong.,  1st  Session  at  7,458 
1973)).  In  each  of  the  fiscal  years  1970 
through  1972,  the  percent  of  anti-trust  judg¬ 
ments  for  the  United  States  represented  by 
consent  decrees  exceeded  90  percent.  Ameri¬ 
can  Bar  Association  Antitrust  Law  Develop¬ 
ments  237  n.57  (1975). 

For  several  decades,  there  had  been  con¬ 
siderable  Congressional  concern  about  the 
secrecy  surrounding  consent  decree  negotia¬ 
tions,  the  Inability  of  the  public  to  respond 
to  proposed  consent  decrees  before  they  be¬ 
came  final,  and  the  limited  role  of  the  Court 
In  approving  consent  decrees.  See  H.R.  Rep. 
No.  2465,  80th  Cong.  2nd  Session  27  (1948) 
(House  Select  Committee  on  Small  Busi¬ 
ness);  Senate  Report  No.  1856,  85th  Cong. 
2nd  Sess.  13  (1958)  (Senate  Select  Com¬ 
mittee  on  Small  Business) ;  Anti-trust 
Subcommittee  of  House  Committee  on  the 
Judiciary,  86th  Cong.  1st  Sess.  (“Con¬ 
sent  Decree  Program  of  The  Department 
of  Justice.")  Congressional  testimony  on 
the  subject  before  the  85th  and  86th  Con¬ 
gresses  totaled  more  than  4,500  pages.  After 
those  hearings,  the  House  Anti-Trust  Sub¬ 
committee  concluded:  “The  consent  decree 
practice  has  established  an  orbit  in  the  twi¬ 
light  zone  between  established  rules  of  ad¬ 
ministrative  law  and  Judicial  process.”  (See 
Hit.  Rep.  No.  93-1463)  Responding  to  this 
Congressional  pressure.  Attorney  General 
Robert  Kennedy,  in  1961,  instituted  an  ad¬ 
ministrative  program  by  which  30  day  ad¬ 
vance  notice  of  consent  decrees  would  be 
given.  See  28  CFR  501  (a) .  In  spite  of  this  ad¬ 
ministrative  reform,  the  American  Bar  Asso¬ 
ciation  Antitrust  Section  reported  that  as  of 
1975  “the  overwhelming  majority  of  consent 
judgments  have  been  entered  routinely  In 
the  exact  form  proposed,  30  days  after  fil¬ 
ing.”  (ABA  Antitrust  Law  Developments 
240). 

Congressional  interest  in  the  consent  de¬ 
cree  process  was  sparked  anew  during  the 
Watergate  era  and  particularly  when  concern 
was  raised  about  the  propriety  of  the  I.T.T. 
consent  decree.  In  the  words  of  Senator 
Tunney: 

“The  genesis  of  this  legislation  came  dur¬ 
ing  the  hearings  held  by  the  senate  Judiciary 
committee  on  the  nomination  of  Richard 
Klelndienst.  The  hearings  which  quickly  be¬ 
came  known  as  the  ITT  hearings,  because  the 
major  issue  Involved  allegations  that  a  mas¬ 
sive  behind  closed  doors  campaign  resulted 
in  halting  the  Justice  Department’s  prosecu¬ 
tion  of  the  ITT  case  and  its  hasty  settlement 
favorable  to  the  company.  *  *  *  As  a  result 
of  the  information  generated  during  the  ITT 
hearings,  Senator  Gurney  and  I  introduced 
a  bill  In  the  fall  of  1972  to  prevent  backroom 


FEDERAL  REGISTER,  VOL.  40,  NO.  145 — TUESDAY,  JULY  29,  1975 


31906 


NOTICES 


deals  in  the  consent  decree  process  for  the 
department  of  Justice."  Congressional  Rec¬ 
ord.  December  9, 1974,  S20882.  See  also  Con¬ 
gressional  Record.  November  19, 1974,  HI 0753 
(remarks  of  representative  Holtzman )  (‘The 
intention  •••ls**'*to  avoid  the  kind 
of  secret  negotiations  which  occurred  in  the 
ITT  matter.  •  •  ■***) 

Thus  Watergate  and  ITT  provided  the  impe¬ 
tus  for  legislation  which  was  adopted  by  the 
Senate  by  an  unusual  roll  call  vote  of  93-0. 

The  undertying  legislative  purpose  is  clear. 
As  the  House  Report  unambiguously  de¬ 
clared:  “given  the  high  rate  of  settlement  in 
public  anti-trust  cases,  it  is  imperative  that 
the  integrity  of  and  public  confidence  in  pro¬ 
cedures  relating  to  settlements  via  consent 
decree  procedures  be  assured.”  H.R.  Rep.  No. 
93-1463,  Oct.  11,  1974.  The  statute  was  en¬ 
acted  in  recognition  of  the  fact  that  “the 
public  doe6  have  an  Interest  in  the  integrity 
of  Judicial  procedures  incident  to  the  filing 
off  a  proposed  consent  decree  by  the  Justice 
Department.  •  *  (Ibid) 

similar  legislative  concerns  were  voiced  in 
the  Senate.  The  Senate  Report  explains  that 
the  bill  was  designated  to  permit  the  district 
courts  to  “make  an  independent  determina¬ 
tion  as  to  whether  or  not  the  entry  of  a 
proposed  consent  Judgment  is  in  the  public 
interest  as  expressed  by  the  anti-trust  laws.” 
(S.  Rep.  93-298,  93d  Oong.  1st  Sess.  at  4) 
(Emphasis  added) .  The  Senate  Committee 
expressed  its  concern  that  “anti-trust  vio¬ 
lators  wield  great  Influence  and  economic 
power”  and  “can  often  bring  significant  pres¬ 
sure  to  bear  on  government,  and  even  on 
the  courts,  in  connection  with  handling  of 
consent  decrees.”  The  bill  recognizes  that  in 
some  Instances  there  may  be  a  need  for  addi¬ 
tional  participation  by  Interested  parties  in 
the  approval  of  consent  decrees”  and  “seeks 
to  encourage  additional  comment  and  re¬ 
sponse  by  providing  more  adequate  notice  to 
the  public."  (Id.  at  p.  5) 

A  dominant  legislative  purpose  which 
emerges  from  the  hearings  and  reports  is 
that  the  public  and  other  interested  non- 
parties  be  placed  in  a  position  to  comment 
efiectlvely  on  the  substance  of  the  proposed 
decree.  Congress  believed  it  was  passing  sig¬ 
nificant  new  legislation  to  achieve  this  pur¬ 
pose  of  opening  up  the  entire  consent  decree 
prtysess.  As  Senator  Tunney  explained : 

“The  senate  bill  was  the  first  significant 
reform  of  the  anti-trust  laws  in  two  decades. 
It  opened  up  the  consent  decree  process,  by 
requiring  the  Justice  Department  to  file  with 
the  Court  and  publish  an  ‘impact  statement’ 
explaining  the  background,  purpose  and 
effect  of  each  proposed  consent  decree.  .  .  . 
Through  these  reforms,  I  am  convinced  that 
the  consent  decree  process  will  be  opened 
up  to  significant  public  scrutiny,  and  Judges 
will  take  a  more  active  role  in  assessing  the 
worth  of  the  proposed  Judgments.”  (Cong. 
Rec.  Dec.  9,  1974,  620862-63 ) . 

Similar  sentiments  were  echoed  in  the 
House.  Representative  McClory  declared: 
“S782  opens  these  pre-trial  settlement  pro¬ 
cedures  to  public  scrutiny.  •  •  •  Federal 
Judges  are  to  determine  the  proposed  consent 
Judgments  In  the  public  interest — a  provi¬ 
sion  Intended  to  eliminate  district  court 
‘rubber  stamping’  of  proposals  submitted  by 
the  Justice  Department  4  *  *  This  measure 
will  bring  all  aspects  of  the  case  that  result 
In  a  consent  decree  out  Into  the  open.  •  •  • 
Those  who  wish  to  comment  on  a  proposed 
consent  decree  will  be  given  far  greater  op- 
pact  unity  under  the  hill  as  amended.”  (Cong, 
tec.  Nov.  19.  1974,  H. 10761 -62) . 


Representative  Jordon  echoed  a  similar 
point  of  view: 

“Basic  to  the  wide  support  commanded  by 
this  bill  is  its  aimple  purpose:  to  ventilate 
the  consent  decree  pxooess  by  which  the  Jus¬ 
tice  Department  disposes  of  more  than  80 
peroent  of  all  anti-trust  cases.  *  *  * 

*'•  •  •  In  addition,  [the  bill]  provides  pro¬ 
cedures  to  be  employed  by  the  courts  upon 
the  submission  to  It  of  a  proposed  consent 
Judgment.  During  testimony  on  the  bill  It 
was  pointed  out  that  some  members  of  the 
bar  felt  district  courts  were  ‘rubber  stamp¬ 
ing’  proposed  consent  decrees  after  having 
been  submitted  by  the  Justice  Department. 
Section  2(e)  of  the  bill  is  written  to  correct 
this  practice.  For  the  first  time.  Judges  will 
be  able  to  look  to  the  statutory  language  for 
explicit  guidance  prior  to  rendering  Judg¬ 
ment  on  a  proposed  consent  decree.  The  bill 
makes  a  clear  distinction  between  what  the 
court  ‘shall  do’  and  ‘may  do’  in  evaluating 
proposed  consent  decrees.  This  distinction  is 
necessary  in  order  to  preserve  maximum  Ju¬ 
dicial  flexibility  on  a  case  by  case  basis. 
District  court  Judges  shall  be  required  to  find 
that  each  proposed  consent  Judgment  is  In 
the  public  Interest.  The  courts  will  thus  be 
required  to  make  a  positive  finding  that  the 
decree  is  in  the  public  Interest  *  •  (Cong. 
Rec.  Nov.  19,  1974,  H  10764-65). 

It  is  in  light  of  this  clear  legislative  pur¬ 
pose  that  the  government's  competitive  im¬ 
pact  statement  must  be  appraised. 

The  Missing  Substanoe  of  the  Impact 
Statement.  Given  the  history  and  purpose 
of  the  new  anti-trust  Procedures  and  Pen¬ 
alties  Act,  a  competitive  impact  statement 
which  affects  a  crucial  aspect  of  the  news¬ 
paper  industry — exclusive  syndicated  fea¬ 
tures — should  do  more  than  pay  lip  service 
to  the  required  content  of  statements.  Yet, 
that  is  the  basic  problem  with  the  govern¬ 
ment's  statement.  It  has  mechanically  re¬ 
cited  the  six  separate  statutory  require¬ 
ments  without  any  apparent  effort  to  fulfill 
the  legislative  purpose  contemplated  by 
Congressional  enactment  of  the  new  proce¬ 
dure.  The  decree  would  not  outlaw  exclusiv¬ 
ity  but  Instead  imposes  numerical  criteria 
which,  if  applicable,  limit  exclusivity.  But 
the  statement  never  discloses  how  and  why 
such  numerical  criteria  to  legitimate  exclu¬ 
sivity  were  selected.  The  absence  of  an  un¬ 
derlying  explanation  denies  to  the  public 
the  opportunity  for  meaningful  substantive 
comment  and  leaves  the  court  with  little  on 
which  to  exercise  its  statutory  obligation  of 
Independent  evaluation. 

Nature  and  Purpose.  In  the  nature  and 
purpose  section,  the  government  does  not 
even  refer  to  the  vital  issue  of  why  a  consent 
decree  against  a  subsequent,  lndispensible 
party  should  leave  totally  open  and  unde¬ 
cided  three  separate  complaints  charging 
three  separate  syndicates  with  unreasonable 
restraints  of  trade.  It  is  not  too  much  to  ask 
that  the  government  explain  its  view  of  the 
litigation  and  how  this  settlement  serves 
that  nature  and  purpose. 

Practices.  In  describing  the  practices  giv¬ 
ing  rise  to  the  alleged  violations  of  the  anti¬ 
trust  laws,  the  government  chose  to  deal 
solely  with  the  Globe’s  rights  to  territorial 
exclusivity  and  not  with  a  description  of  the 
syndicate  practices  which  gave  rise  to  the 
anti-trust  violations  alleged.  Instead,  the 
government  chose  to  merely  restate  its  “pri¬ 
mary  claim”  and  the  “position"  it  took  in  its 
trial  brief. 

Explanation.  Nor  is  the  “explanation”  of 
the  proposal  any  more  complete.  Although 


the  new  act  admonishes  the  government  to 
set  forth  an  explanation  to  deal  with  “un¬ 
usual  circumstances"  and  to  set  forth  the 
anticipated  effects  on  competition,  the  pres¬ 
ent  statement  fails  to  explain,  in  the  context 
of  he  original  allegations  and  the  facts  of 
the  Industry,  why  and  how  the  public  inter¬ 
est  may  be  affected  by  the  proposed  decree. 

Remedies  and  Modifications.  In  the  fourth 
and  fifth  sections,  the  government  leaves 
the  public  to  seek  its  own  way  to  find  reme¬ 
dies  and  procedures  for  modification.  With 
seven  and  one-half  years  of  litigation  con¬ 
cluded,  there  surely  is  something  private 
parties  can  do  more  than  what  they  cannot 
do.  The  government  is  required  by  law  to 
set  forth  in  some  detail  various  contractual 
and  statutory  remedies  available. 

Alternatives.  In  many  ways  section  six  Is 
the  heart  of  the  new  procedures  statute.  It 
requires  the  government  to  set  forth  the  set¬ 
tlement  process  so  that  the  negotiating  pos¬ 
tures  can  be  known.  In  clear  and  unam¬ 
biguous  terms  it  provides  that  “a  description 
and  evaluation  of  alternatives”  be  set  forth. 
This  new  act  was  passed  by  Congress  to  “re¬ 
form  the  consent  decree  procedures”.  Yet.  the 
government  does  not  disclose  the  substance 
of  its  negotiations  with  the  syndicates;  as  to 
the  Globe,  the  government  states  that  the 
only  alternative  “actually  considered”  was 
prooeeding  to  trial  and  “an  injunction”. 
Trial  is  hardly  the  “alternative”  Congress  re¬ 
quired  by  law  to  be  disclosed.  The  alterna¬ 
tives  considered  are  those  discussed  and  re¬ 
jected  as  well  as  those  accepted  in  the  ne¬ 
gotiating  process. 

The  Journal  Inquirer  finds  the  explana¬ 
tions  of  the  government  Inadequate  Tor  it  to 
understand  why  the  proposed  decree  is  being 
recommended,  what  the  process  and  factors 
were  that  led  the  government  to  recommend 
the  settlement,  and  thus  what  Impact  the 
decree  may  have  on  the  newspaper  industry 
and  the  Interest  of  the  public.  It  is  respect¬ 
fully  submitted  that  the  proceedings  as 
structured  at  this  point  similarly  handicap 
the  court. 

IV.  THE  IMPACT  STATEMENT  SHOULD  BUT  DOCS 

NOT  DEAL  WITH  THE  ANTI- TRUST  CONCEPTS 

RAISED  BT  THE  CASE. 

A  consent  decree  necessarily  forecloses  Ju¬ 
dicial  determination  of  novel  anti-trust 
theories.  Indeed,  that  was  the  question  at 
Issue  between  the  chief  of  the  Anti-Trust 
Division,  Mr.  McClaren,  and  Messrs.  Mitchell 
and  Kleindeinst  in  the  ITT  case.  Mr.  Mc¬ 
Claren  did  not  want  to  settle  the  case;  as  a 
public  official  he  favored  Judioial  determina¬ 
tion  of  a  novel  theory  of  conglomerate-mer¬ 
ger  illegality.  It  is  ironic  that  the  Anti-Trust 
Procedures  and  Penalties  Act — which  grew 
out  of  Congressional  dissatisfaction  with  the 
ITT  settlement  process — should,  in  the  first 
instance,  be  applied  in  a  case  with  a  similar 
problem  of  Important  legal  issues  of  first  im¬ 
pression — the  contours  of  anti-trust  law  as 
applied  to  the  vital  field  of  licensing  of  copy¬ 
righted  newspaper  syndication.  It  is  neither 
the  function  nor  responsibility  of  the  Journal 
Inquirer  to  develop  these  legal  issues  but 
they  are  commented  upon  below  for  the  pur¬ 
pose  of  directing  to  them  the  attention  of 
the  government  and  the  court. 

A  constant  theoretical  issue  in  anti-trust 
litigation  is  how  to  characterize  a  given 
course  of  conduct.  For  example,  in  “United 
States  v.  General  Motors  Corp.,”  884  US. 
127  (1966) ,  an  action  against  General  Motors 
and  three  of  its  dealer  associations,  the  de¬ 
fendants  claimed  that  the  conduct  in  ques¬ 
tion — use  of  a  “location  clause”,  which  pro- 
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hlblted  the  dealer  from  moving  to  or  estab¬ 
lishing  “a  new  or  different  location”  without 
Chevrolet’s  consent,  complaint  by  an  asso¬ 
ciation  of  dealers  to  General  Motors,  and 
policing  of  the  discussions  with  each  situa¬ 
tion  at  GM’s  request— constituted  lawful  ver¬ 
tical  restrictions.  But  the  Supreme  Court 
saw  the  conduct  in  question  as  horizontal, 
not  vertical: 

"We  do  not  decide  whether  these  ‘location 
clauses’  may  be  construed  to  prohibit  the 
dealer,  party  to  It,  from  selling  to  discounters, 
or  whether  General  Motors  could  by  unilat¬ 
eral  action  enforce  the  clause  so  construed. 
We  have  here  a  classic  conspiracy  in  restraint 
of  trade :  Joint  collaborative  action  by  dealers, 
the  appellant  associations  and  General 
Motors  to  eliminate  a  class  of  competitors  by 
terminating  business  dealings  between  them 
and  a  minority  of  Chevrolet  dealers  and  to 
deprive  franchise  dealers  of  their  freedom  to 
deal  through  discounters  if  they  choose.” 

So  too.  In  "United  States  v.  Topco  Associates, 
Inc.’’,  406  U.S.  696  (1972),  the  defendant 
Topco,  “a  cooperative  association  of  approxi¬ 
mately  25  small  and  medium  sized  regional 
supermarket  chains”,  claimed  that  territorial 
restrictions  were  lawful;  this  was  accepted 
in  the  District  Court.  But  the  Supreme  Court 
in  an  opinion  by  Justice  Marshall,  reversed, 
again  viewing  the  conduct  In  question  as 
horizontal,  not  vertical.  To  the  Court,  It  was 
“clear  that  the  restraint  In  this  case  is  a 
horizontal  one,  and  therefore  a  per  se  viola¬ 
tion  of  Section  1.” 

A  similar  problem  of  characterization  was 
present  in  “Associated  Press  v.  United  States,” 
326  U.S.  1  (1946).  The  heart  of  the  Gov¬ 
ernment’s  charge  was  that  Associated  Press 
members  “had  by  concerted  action  set  up  a 
system  of  by-laws  which  prohibited  all  AP 
members  from  selling  news  to  non-members, 
and  which  granted  each  member  power  to 
block  Its  non-member  competitors  from 
membership.”  The  result  of  the  AP  scheme, 
the  Supreme  Court  concluded,  Is  the  de¬ 
struction  of  competition: 

“Inability  to  buy  news  from  the  largest 
news  agency,  or  any  one  of  Its  multitude  of 
members,  can  have  most  serious  effects  on  the 
publication  of  competitive  newspapers,  both 
of  those  presently  published  and  those  which 
but  for  these  restrictions,  might  be  published 
in  the  future.  .  .  .  Trade  restraints  of  thu 
character,  result  in  the  destruction  of  com¬ 
petition,  tend  to  block  the  Initiative  which 
brings  newcomers  Into  a  field  of  business  and 
to  frustrate  the  free  enterprise  system  which 
it  was  the  purpose  of  the  Sherman  Act  to 
protect.” 

Again,  the  problem  of  whether  the  conduct 
was  unilateral  or  concerted  resulted  In  sharp 
disagreement  between  the  defendants  and 
the  Supreme  Court:  AP  argued  that  “the  re¬ 
strictive  by  -laws  should  be  treated  as  beyond 
the  prohibitions  of  the  Sherman  Act,  since 
the  owner  of  the  property  can  choose  his 
associates  and  can,  as  to  that  which  he  had 
produced  by  his  own  enterprise  and  sagacity, 
efforts  or  Ingenuity,  decide  for  himself 
whether  and  to  whom  to  sell  or  not  to  sell.” 
The  Court  summarily  rejected  the  claim: 

“The  Sherman  Act  was  specifically  In¬ 
tended  to  prohibit  Independent  businesses 
from  becoming  ‘associates’  In  a  common  plan 
which  Is  bound  to  reduce  their  competitors’ 
opportunity  to  buy  or  sell  the  things  In  which 
the  groups  compete.  Victory  of  a  member  of 
such  a  combination  over  Its  business  rivals 
achieved  by  such  collective  means  cannot 
consistently  with  the  Sherman  Act  or  with 
practical,  everyday  knowledge  be  attributed 


to  Individual  ‘enterprise  and  sagacity’;  such 
hampering  of  business  rivals  can  only  be  at¬ 
tributed  to  that  which  really  makes  it  pos¬ 
sible — the  collective  power  of  an  unlawful 
combination.” 

AP’s  argument  “that  since  there  are  other 
news  agencies  which  sell  news.  It  Is  not  a 
violation  of  the  Act  for  an  overwhelming 
majority  of  American  publishers  to  combine 
to  sell  their  news  to  the  minority”  also  met 
with  short  shift: 

“But  the  fact  that  an  agreement  to  restrain 
trade  does  not  Inhibit  competition  and  all 
of  the  objects  of  that  trade  cannot  save  It 
from  the  condemnation  of  the  Sherman  Act.” 

The  present  case  presents  similar  problems. 
The  defendant’s  advance  broad  theories  of 
antitrust  exculpation — by  virtue  of  the  copy¬ 
right  laws — theories  already  cast  In  doubt 
by  Judge  Wyatt  In  rejecting  defendants’ 
motion  to  dismiss.  Parenthetically,  given  the 
unbroken  line  of  cases  rejecting  copyright  as 
a  Justification  for  antitrust  violation.  Judge 
Wyatt’s  ruling  was  clearly  correct.  As  the 
Supreme  Court  explained  In  "Straus  v. 
American  Publishers  Ass’n.”  231  U.S.  222 
(1913),  holding  resale  price  maintenance 
of  copyrighted  books  unlawful: 

“It  cannot  be  successfully  contended  that 
the  monopoly  of  a  copyright  Is  •  •  •  any 
more  extensive  than  that  secured  under  the 
patent  law.  No  more  than  the  patent  statute 
was  the  copyright  act  Intended  to  authorize 
agreements  In  restraint  of  trade  •  •  •  In 
violation  of  the  specific  terms  of  the  Sherman 
Act.  •  •  •” 

See  also,  e.g.,  the  host  of  cases  In  which 
copyright  was  Involved  in  antitrust  Illegal¬ 
ities: 

“Interstate  Circuit,  Inc.,  v.  United  States,” 
306  UJ3. 208  (1939)  (conspiracy) ; 

“United  States  v.  Paramount  Pictures,” 
334  U.S.  181  (1948)  (monopolization); 

“United  States  v.  Loew’s,”  371  U.S.  38 
(1962)  (tying  arrangements). 

It  Is  curious  that  the  government’s  trial 
brief  Is  so  restrained.  In  the  past  7%  years 
since  the  filing  of  this  complaint,  anti-trust 
doctrines  of  both  conspiracy,  liability  and 
restricted  scope  of  anti-trust  exemption  have 
considerably  eased  the  government’s  burden. 
But  both  the  government’s  trial  brief  and 
Its  competitive  Impact  statement  are  com¬ 
pletely  silent  as  to  whether  crucial  factual 
and  legal  Issues  have  been  considered  or  re¬ 
jected.  We  do  not  suggest  that  In  every  case 
the  government.  In  Its  competitive  Impact 
statement,  must  negate  every  possible  theory 
of  Illegality— no  matter  how  remote.  But 
surely,  when  the  government  Is  responding 
to  newly  enacted  legislation  designed  to  re¬ 
establish  public  faith  In  the  consent  decree 
process.  It  is  not  too  much  to  ask  the  govern¬ 
ment  to  state  publicly  that  possibly  serious 
anti-trust  violations  do  not  exist  and  that 
no  decree  is  necessary  to  protect  the  public 
In  these  areas. 

The  case  literally  bristles  with  unanswered 
questions.  The  Journal  Inquirer  respectfully 
submits  that  before  a  court  can  conclude 
that  the  proposed  Globe  decree  Is  In  the  pub¬ 
lic  Interest,  the  government  should  be  pre¬ 
pared  to  state,  publicly,  that  no  more  serious 
syndicate  violations  were  uncovered,  and  that 
alternative  bases  for  Illegality  are  not  pres¬ 
ent.  Specifically,  we  suspect  that,  at  a  mini¬ 
mum,  the  government’s  Competitive  Impact 
Statement  should  consider  the  following  Is¬ 
sues: 

1.  Horizontal  combinations  to  restrict  ter¬ 
ritories  are,  under  settled  antitrust  principles, 
unlawful  per  se.  "United  States  v.  General 


Motors  Corp.,”  384  U.S.  127  (1966);  “Asso¬ 
ciated  Press  v.  United  States,”  326  U.S.  (1945) . 
Can  the  government  statd  that  Its  discovery 
negates  an  Inference  of  horizontal  combina¬ 
tions  or  conspiracies  between  syndicates? 

2.  Under  “Interstate  Circuit  v.  United 
States,”  306  UJS.  208  (1939),  an  Implied  con¬ 
spiracy  can  be  Inferred  when  one  entity  be¬ 
comes  the  conduit  for  Joint  action  by  others. 
Under  “Albrecht  v.  The  Herald  Co.,”  390  U.S. 
145  (1968),  an  unlawful  combination  might 
be  Inferred  between  a  supplier  and  his  custo¬ 
mer.  Did  the  government  explore  whether 
the  syndicates  might  be  viewed  as  violating 
the  Sherman  Act  under  these  expansive 
theories  of  combinations  and  conspiracy? 

3.  Under  “Associated  Press  v.  United 
States,”  326  U.S.  (1945),  and  its  progeny,  a 
Joint  refusal  to  sell  news  items  Is  unlawful 
per  se.  Can  the  government  state  that  the 
syndicates’  conduct  should  not  be  waived  as 
an  unlawful  boycott? 

4.  The  government’s  trial  brief  states  that 
“the  evidence  will  show  that  In  some  In¬ 
stances  the  Globe  has  failed  for  many  months 
to  publish  a  feature  licensed  to  it”  and  the 
“effect  of  this  non-publlcatlon  Is  to  abso¬ 
lutely  prevent  the  readers  In  the  Globe  ter¬ 
ritory  from  reading  that  feature”  (Plaintiff’s 
Trial  Brief,  p.  19).  Did  the  government  ex¬ 
plore  the  extent  of  non-use  of  licensed  fea¬ 
tures  by  the  syndicates  with  other  licensees 
and  consider  whether  such  non-use  is  un¬ 
lawful  by  analogy  to  the  cases  holding  non¬ 
use  of  a  patent  as  part  of  a  scheme  to  fore¬ 
close  competition  as  unlawful,  “Standard 
Sanitary  Mfg.  Co.  v.  United  States,”  226 
U8.  20,  49  (1912);  “Special  Equipment  Co. 
v.  Coe,”  324  U.S.  370,  380  (1945)  (Douglas, 
Jr.  dissenting). 

5.  In  "United  States  v.  Columbia  Pictures 
Corp.”  189  P.  Supp.  153,  182  (S.D.N.Y.),  the 
Court  held  that  an  exclusive  license  to  dis¬ 
tribute  copyrighted  films  for  television  ex¬ 
hibition  constituted  an  “asset”  within  the 
meaning  of  the  Celler-Kefaufer  Anti-Merger 
Act,  amended  i  7  of  the  Clayton  Act.  Did  the 
government  explore  whether  the  syndicate’s 
acquisition  of  copyright  rights  might  be  vio¬ 
lative  of  Section  7  of  the  Clayton  Act? 

6.  Can  the  government  state  that  the  syn¬ 
dicates  do  not  engage  In  package  licensing, 
which  might  be  viewed  as  an  unlawful  tying 
under  the  tying  cases,  "United  States  v. 
Lowe's,  Inc.,”  871  US.  38  (1962). 

We  recognize  that  these  questions  go  to 
whether  the  syndicates,  as  wen  as  the  Globe, 
have  violated  the  Sherman  Act,  and  that 
the  liability  of  the  syndicates  is  not,  tech¬ 
nically,  before  the  court.  But  that,  we  submit, 
Is  the  very  defect  of  the  unusual  procedural 
history  of  this  case  and  the  equally  bizarre 
position  of  forcing  the  court  to  determine 
whether  this  decree  Is  In  the  public  Interest 
before  it  knows  whether  far  more  serious 
violations  on  the  part  of  the  syndicates  might 
be  present.  Given  the  Journal  Inquirer’s  own 
experience  In  which  a  syndicate  defendant 
sought  to  use  the  yet  unaccepted  decree  to 
Its  advantage  In  other  geographic  areas,  we 
respectfully  suggest  that  neither  the  Court 
nor  the  government  can  avoid  facing  the 
issue  of  syndicate  liability  and  relief  before 
accepting  a  decree  binding  only  the  Globe. 

CONCLUSION 

We  share  the  dominant  Congressional 
concern  that  the  Integrity  of  the  oonsent 
decree  process  Is  essential  to  public  con¬ 
fidence  In  the  courts  and  to  public  con¬ 
fidence  In  the  ability  of  the  government  to 
protect  the  public  Interest  when  it  negoti¬ 
ates  oonsent  decrees.  The  new  legislation  was 
passed  to  accomplish  these  objectives.  The 
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proposed  Competitive  Impact  Statement 
meets  neither  the  spirit  nor  the  letter  of  that 
legislation  and  makes  it  virtually  impossible 
for  the  Court  to  conclude  that  the  proposed 
decree  is  In  the  public  interest.  Accordingly, 
it  is  respectfully  suggested  that  the  Court 
should  reject  the  proposed  decree  at  this 
time,  pending  adjudication  on  the  merits  of 
the  litigation  with  the  syndicates  or  pending 
simultaneous  submission  of  a  proposed  con¬ 
sent  decree  with  the  syndicates. 

Respectfully  submitted, 

Journal  Publishing  Company, 
Inc., 

By  Milton  and  Ethel  S.  Sorokin, 

Sorokin,  Sorokin,  Hurwitz,  Wes  tone 
&  Psarakis,  101  Pearl  Street, 
Hartford,  Connecticut  06103. 

EXHIBIT  A 

December  12,  1974. 

William  T.  McGehee, 

Sales  Dir.,  Publisher-Hall  Syndicate,  30  E. 

42nd  St.,  New  York,  N.Y. 

Dear  Mr.  McGehee:  Please  quote  prices 
for:  Bill  Mauldin  editorial  cartoons,  Ann 
Landers. 

Very  truly  yours, 

Elizabeth  S.  Ellis, 

Publisher. 

EXHIBIT  B 

William  J.  McGehee,  Sales  Director,  Pub¬ 
lisher-Hall  Syndicate,1  30  E.  42nd  St., 
New  York,  N.Y. 

January  6,  1975. 

Dear  Mr.  McGehee  :  I  wrote  to  you  on  De¬ 
cember  12,  1974  requesting  a  quote  for  the 
following  columns:  Bill  Mauldin  editorial 
cartoons,  Ann  Landers. 

To  date  I  have  not  received  this  informa¬ 
tion.  Would  you  please  check  into  this. 

Sincerely, 

Elizabeth  S.  Ellis, 

Publisher. 

(Don  Lane  on  telephone  1-15-75). 

exhibit  c 

Don  Lane  called  re  my  request  for  Ann 
Landers  and  Bill  Mauldin.  He  said  both  un¬ 
available  to  us  because  of  contractual  limita¬ 
tions. 

I  was  unaware  that  any  area  newspaper  had 
been  oarrying  Mauldin.  He  told  me  the  Htfd 
Timas  baa  It.  I  told  him  they  must  not  use 
It  very  often  because  I  haven’t  noticed  It; 
that  we  would  give  the  cartoon  every-day 
exposure — which  would  be  much  more  than 
it's  getting  now. 

He  Mild  he’s  “sorry”. 

Bombeck  unavailable  to  us — f/u  in  June 
after  consent  decree  finalized. 


1  Field  Newspaper  Synd.,  401  N.  Webash, 
Chicago,  HI.  60611. 


exhibit  d 

March  13,  1975. 

Mr.  Don  Lane, 

Field  Newspaper  Syndicate,  401  M.  Wabash 
Avenue,  Chicago,  111.  60611. 

Dear  Mr.  Lane:  We  would  like  to  subscribe 
to  At  Wits  End  by  Erma  Bombeck. 

We  are  a  17,000  ABC  6  day  (5e,  lm)  two 
edition  paper.  Our  main  office  and  printing 
plant  is  located  in  Manchester,  Conn.  (We  do 
not  circulate  In  Manchester.)  We  have  a 
bureau  in  Enfield,  Conn. 

We  circulate  in  the  following  towns:  Ver¬ 
non,  Ellington,  Tolland,  Stafford,  and  Somers 
in  Tolland  County,  Enfield,  East  Windsor, 
South  Windsor,  Windsor  Locks  and  Suffield 
In  Hartford  County. 

Though  the  feature  appears  in  the  Hartford 
Times,  their  saturation  in  our  towns  is  neg¬ 
ligible  so  this  should  not  pose  any  problem. 
I  look  forward  to  your  reply. 

Cordially, 

Elizabeth  S.  Ellis, 

Publisher. 

exhibtt  e 

Erma  Bombeck-4,  5-1-75,  Irwin  Smith. 
March  13  conversation  said  he’d  check  back 
after  consent  decree  is  signed  by  judge. 

exhibit  f 

Harry  Gilbert, 

Vioe  President — Sales  Manager,  United  Fea¬ 
tures  Syndicate,  Inc.,  220  E.  42nd  St., 
New  York,  N.Y. 

March  19, 1975. 

Dear  Mr.  Gilbert:  The  Journal  Inquirer 
would  like  to  subscribe  to  Peanuts. 

We  are  an  ABC  paper  (5e,  Sat.  a.m.)  cir¬ 
culating  to  the  following  towns:  Vernon, 
Ellington,  Somers,  Suffield,  Windsor  Locks, 
East  Windsor,  South  Windsor,  Enfield,  Elling¬ 
ton  &  Tolland. 

Our  main  office  and  printing  plant  is  in 
Manchester,  Conn.  We  do  not  publish  In 
Manchester. 

I  shall  look  forward  to  an  early  reply. 
Cordially, 

Elizabeth  S.  Ellis, 

Publisher. 

exhibit  g 

United  Feature  Syndicate, 

New  York,  N.Y.,  March  24, 1975. 

Ms.  Elizabeth  S.  Ellis, 

Publisher,  The  Journal  Inquirer,  506  Progress 
Drive,  Manchester,  Conn.  06040 
Dbar  Ms.  Ellis:  We  are  sorry  to  advise  you 
that  the  PEANUTS  dally  strip  is  unavailable 
to  the  Journal  Inquirer  due  to  a  prior  con¬ 
tractual  commitment.  However,  I  am  pleased 
to  enclose  an  open  sheet  listing  our  avail¬ 
able  features.  If  you  would  like  to  see  sam¬ 
ples  on  any  of  these  features,  please  don’t 
hesitate  to  call  on  us.  Thank  you. 

Cordially, 

John  J.  Carroll, 
Sales  Manager. 
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From  UNITED  FEATURE  SYNDICATE,  220  East  42nd  Street  New  York,  N.  Y.  10017 

FEATURES  AVAILABLE  TO:  MANCHESTER,  CONNECTICUT  DATE:  5->T-75 

IMPORTANT  NOTE:  ALL  TEXT  COLUMNS  AVAILABLE  CAMERA  READY,  SC  ANN  ABLE 
(ANY  TYPE  FACE),  or  by  electronic  feed. 


COMIC  STRIPS  (daily  4- 

V^/W  rxtr  AT  n  A'bPP o 

-col.  size.  Available  camera  ready 

/  and  mat  form 

EB  &  FLO 

DOCTOR  SMOCK 

Married  life's  laughs  &  tears 
Humorous  doctor /nurse /patient 
situations 

Paul  Sellers 
George  Lemont 

GORDO 

XT  A  XT/-*Vr  _ 

Fftittily  in  pcwtontttt^ 

South  of  the  border  amusement 

Gus  Arriola 

"lTZiJniO  x 

NORBERT 

A  boy  and  his  animal  "friends" 

George  Fett 

MiALiU  JluiULLJ 

PEANUTS - 

A  building  full  of  'laughs  1 

4— - Chctrlco  Mi  Sohulg 

TARZAN 
Dropouts 

THE-  SENATOR" 


Action-filled  adventure 
Captivating  castaways 


Edgar  Rice  Burroughs 
Howard  Post 
Jim  Miller 


DAILY  PANELSQ.  and  2  col.  Available  on  coated  proofs,  camera  ready/  and  mat  form 


-GOLLBe-TOftfrOORNBR 
EMMY  LOU 

■ANTIQUES-AND-GG1tLECT1BLEE 

teen-agers-parents  "now"  humor 

Marty  Links 

FUNLAND 

2  column  size.  Educational 

Art  Nugent/  Jr. 

GINGER 

Little  girl  next  door  (2  col) 

Orla  Getterman 

GOOD  OLD  DAYS 

3-column  -  black  only 

1  a  week 

HEALTH-C  APSULB6 - 

■-M-.  Petti,- ■MrD. 

LIFE'S  LIKE  THAT 

PIXIES 

SPURGEON 


Family  humor  in  good  taste 
Letters,  numbers  that  talk,  1  col.  only 
NATURAL-BORN  LOSER  (proofs  only) 
1  &  2  col. 

TEE  VEE  LAFFS  Spoofing  TV  (1  col.  only) 

THERE  OUGHTA  BE  A  Home  office  gags  (5  -col) 

LAW 

ZODY  Astrological  gags,  1  col  only 

WE  HOLD  THESE  TRUTHS. . . 


Fred  Neher 
Jack  Wnol 

A1  Johns 
Cliff  Rogerson, 
Whipple  &  Borth 

Mary  Myers 
McNelly  &  McKenzie 


SUNDAY  COLOR  PAGES 


CAPTAIN  &  THE  KIDS 
DOCTOR  SMOCK 
EB  &  FLO 
EMMY  LOU 


(1/2  and  1/3  standard,  tabloid  sizes,  and  1/4/  standard. 
Also  8  page  tabloid  color,  and  standard  page  ready  print 
sections.  Available  on  progressive  proofs,  camera  ready. ) 
Also  in  1/2  tabloid  size  and  1/3  tab. 

Also  in  1/2  tabloid  -  1/3  tabloid 
Also  in  1/2  tabloid  -  1/3  tabloid 


■FERDINAND—"  -- 

FUNLAND 

GORDO 

MIXED  SINGLES 

'INAnUJI" 

PEANUTS - 

- Aloo  -in-l/a  tabloid  and  1/3  tabloid 

TARZAN 

THE  DOSLBY-6 - 

THE  DROPOUTS 
THE  GOOD  OLD  DAYS 
ANTIQUES  FAIR 
THERE  OUGHTA  BE  A 
LAW 

THE  SENATOR 


- 1/2  tabloid  cmd  l/3-etendard  only - ^ 


1/2  tab;  3  col.  black  only;  1/3  standard 
in  1/2  tabloid  size  &  1/3  tablois 


EXHIBIT  G-t 
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From  UNITED  FEATURE  SYNDICATE,  220  East  42nd  Street  New  York,  N.  Y.  10017 


FOOD  AND  DIETING 

BARBARA  GlBBGRSr-Slim:  Gourmet - — - .  C-alorie-eonadous- oooking - 34w 

ROBERT  J.  MISCH,  Eat,  Drink  &  Be  Merry  Gourmet  wining  and  dining  ltw 

MARCIA  BURG,  Chef  Marcia  5  Recipes  a  week,  Illust.  ltw 

BEAUTY  AND  FASHION 

MARIAN  CHRISTY,  After  a  Fashion  Celebrity  fashion  interviews- - 3tw 

FLORENCE  de  SANTIS,  Fashion,  Face,  &  Package  of  fashion  news. 

Figure  beauty  features  ltw 

HOUSE  AND  HOME 

GERRY  BISHOP,  House  Plans  Rebate  to  paper  for  blueprints  ltw 

GENEVIEVE  FERNANDEZ,  Interior  Decorating  News,  tips,  photos,  features  3tw 

EMILY  MALINO,  Design  for  People  Expert's  decor  tips;  drawing  ltw 


-RQGER-WHI  TMAN,  - 1  st-  Aid-  to-  Ailing-House - Every  thing-for-  home-  handyman - 4tw 


TV  AND  FILMS 

JAMES  BACON,  Hollywood  Hotline 

AI^iG-LGOREi-^TV-Starecroen-Puggle-  (  2-eol) - 

DAN  LEWIS,  With  Dan  Lewis 
CLIFF  ROGERSON,  Tee  Vee  Laffs 
RICHARD  K.  SHULL,  TV  Answer  Man 

W-TIME-PILM  SOURCE-SERVICE  . . 

Jg-V-PREVIEWS - - - 


SPORTS 

Cal,  The  Computer,  Bud  Goode 
Sportin'  Life,  Bill  Verigan 

YOUTH  AND  ADVICE 
JEAN  ADAMS,  Teeh  Forum 
POP  SCENE  ANSWER  MAN 
JOHN  KEASLER,  By  George! 
BARBARA  LEWIS,  Pop  Scene  Service 
SUSIE  MAC,  SUSIE  McDOUGAL 
DEAR  JAMIE,  JAMIE  C.  COLEMAN 


SPECIALTY  COLUMNS 

YOUR  'STAR3"TH13_WFEK,  Stella  Wilder 

4RA-G,-  CQRNr-JRrr  -  THE- AGES - 

OLD  FARMER-'-S-ALMANAC - 

ALICE  SCOTT,  Pets  and  their  People 
JACK  STRAUSS,  What's  the  Law? 

STELLA  WILDER,  Your  Birthday 
ROBERT  W.  IRVIN,  Driver's  Seat 
MARTIN  ALWYN,  Ask  anybody. . .  anything 


PUZZLES  AND  WORD  GAMES 

ANAGRAMS - 

BLOCK  BY  BLOCK,  BILL  CROWDER 
CROSSWORD  PUZZLER- 


Goings-on  in  the  film  capital  6tw 

-TV- cross  word,-  with-  caricature - ltw  - 

Show  biz  from  coast  to  coast  3tw 

1  -col  panels  spoofing  TV  6tw 

Q  &  A  on  TV  personalities  6tw 

22, 000  eapsule  TV  film- reviews-  •  (weekly^ 

-Previews-oLnetwork-T-V-shows - -JZtar 

-Eveyy^ting-for-  the-T-V-page- - Ztw 


Computer  football  (Seasonal)  ltw 

Sports  interviews,  news  ltw 

Q  &  A  on  teen  problems  6tw 

Q  &  A  on  the  pop  scene  ltw 

Advice  --  strictly  for  laughs  6tw 

Package  of  youth  news,  features  ltw 
Q  &  A  on  personal  problems  5tw 

Q  &  A  on  personal  problems  with 
Male  point  of  view  6tw 

Your  Future  in  the  stars  ltw 

-Advance  ■■  weather  ^-Americana - ltw 

For  all  pet  owners  ltw 

Court  cases — with  a  twist  6tw 

Daily  horoscopes  7tw 

Best  automotive  reporter  ltw 

Questions  from  newsmakers,  ltw 

timely  topics 

Make  one  word  from  two  words  6tw 

Daily  Puzzle  7tw 

For  average  reader  7tw 


BXHTBTT  C-3 
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From  UNITED  FEATURE  SYNDICATE,  220  East  42nd  Street  New  York,  N.  Y.  10017 

TODAY'S  CROSSWORD  PUZZLE  Somewhat  more  difficult  7tw 

FUNLAND,  Art  Nugent  Puzzles  and  games  for  kiddies  ltw 

blTTLFHPEOPLBHrPUZZLE/’-Lee  White<2-col) .  Crosswords  for  youngsters  ■  3tw 

PRIZEWEEK  CROSSWORDS  Biggest  braintease;  cash  prizes  ltw 

WORD  GAME  Creating  many  words  from  one  7tw 

NEWS  SERVICES,  SERIES 

LONDON  EXPRESS  FEATURE  SERVICE  Features  from  around  the  world  3tw 

LONDON  EXPRESS  NEWS  REPORT  Worldwide  news  service  6tw 

NANA  NEWS  SERVICE  News,  features,  columns  5tw 

NANA  PHOTO  SERVICE  4  to  6  glosses  ltw 

NANA  PONY  SERVICE  News  service  for  weeklies  ltw 

SPOTLITE  SERVICE  52  timely  series  a  year  ltw 

WOMEN'S  NEW  SERVICE  Women's  news,  features,  5tw 

columns 

NOTE:  ALL  TEXT  COLUMNS  AVAILABLE  CAMERA  READY,  SCANNABLE,  or  by 
electronic  feed 
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,  exhibit  h 

To  the  Sheriff  of  the  County  of  Hartford,  his 
Deputy  or  Either  of  the  Constables  of  the 
Town  of  Hartford,  Within  Said  County, 
Greeting: 

By  authority  of  the  State  of  Connecticut, 
you  are  hereby  commanded  to  summon,  pur¬ 
suant  to  and  In  the  manner  prescribed  In 
Connecticut  General  Statutes  §  33-411, 
Chicago  Tribune-New  York  News  Syndicate, 
Inc.,  a  Delaware  corporation  with  a  prin¬ 
cipal  place  of  business  at  220  East  42nd 
Street,  New  York,  New  York  to  appear  before 
the  Superior  Court  to  be  holden  at  Hartford 
within  and  for  the  County  of  Hartford  on  the 
Fifth  Tuesday  of  April  1975,  said  appearance 
to  be  made  by  said  defendant;  or  Its  attorney, 
by  filing  a  written  statement  of  appearance 
with  the  clerk  of  said  court  on  or  before 
the  day  following  said  return  date,  then  and 
there  to  answer  unto  the  Journal  Publishing 
Company,  Inc.,  a  Connecticut  corporation 
having  Its  principal  place  of  business  In  the 
Town  of  Manchester,  County  of  Hartford 
and  State  of  Connecticut,  In  a  civil  action 
wherein  the  plaintiff  complains  and  says: 

First  count: 

1.  The  plaintiff  is  a  Connecticut  corpora¬ 
tion  with  places  of  business  within  this  State 
In  Enfield  and  Manchester. 

2.  The  plaintiff  is  the  publisher  of  the 
Journal-Inquirer  a  dally  newspaper  which 
circulates  In  Tolland  County  and  outlying 
towns  In  Hartford  County. 

3.  The  defendant  Chicago  Tribune-New 
York  News  Syndicate  Inc.  (hereinafter  called 
"Syndicate”),  Is  a  foreign  corporation  which 
furnishes  various  features  including  the  well- 
known  feature  column  Dear  Abby  to  news¬ 
papers  throughout  the  United  States  includ¬ 
ing  newspapers  In  the  State  of  Connecticut 
such  as  the  plaintiff,  the  Hartford  Times  and 
the  Manchester  Herald. 

4.  Dear  Abby  Is  published  in  more  than 
800  newspapers,  is  very  popular  and  widely 
read,  enjoys  Instant  recognition  by  the  pub¬ 
lic  and  cannot  be  obtained  from  any  source 
other  than  the  defendant  Syndicate. 

5.  From  time  to  time  In  the  last  few  years, 
the  plaintiff  has  contracted  the  defendant 
Syndicate  in  an  effort  to  purchase  Dear 
Abby  but  the  defendant  Syndicate  refused 
to  sell  the  column  to  the  plaintiff  because 
the  Hartford  Times  received  the  column  and 
objected  to  the  sale. 

6.  In  February  1975,  the  plaintiff  learned 
that  the  defendant  Syndicate  had  begun  to 
furnish  Dear  Abby  to  another  newspaper. 
The  Manchester  Herald,  circulating  In  an 
outlying  town  of  Hartford  County. 

7.  By  letter,  on  or  about  February  28,  1975, 
the  plaintiff  renewed  Its  offer  to  purchase 
Dear  Abby.  A  copy  of  that  leter  Is  attached 
as  Exhibit  A. 

8.  Thereafter,  the  parties  discussed  various 
terms  including  price,  circulation  and  promo¬ 
tions  by  telephone  over  a  period  of  a  few 
weeks. 

9.  On  March  17,  1975,  the  defendant  con¬ 
firmed  by  letter  the  purchase  by  the  plaintiff 
for  the  dally  Dear  Abby.  A  copy  of  the  con¬ 
firmation  letter  is  attached  hereto  as  Ex¬ 
hibit  B. 

10.  The  defendant  Syndicate’s  March  17, 
1975  letter  enclosed  a  contract  executed  by 
the  defendant  Syndicate  and  to  be  signed 
and  returned  by  the  plaintiff. 

11.  The  plaintiff  executed  the  contract  In 
Connecticut  on  March  19,  1975  and  returned 
the  completed  original  contract  to  the  de¬ 
fendant  Syndicate.  A  copy  of  the  completed 
contract  Is  attached  hereto  as  Exhibit  C. 

12.  The  defendant  Syndicate’s  March  17, 
1975  letter  enclosed  seven  (7)  different  sam¬ 
ples  of  advertisements  for  promoting  Dear 


Abby  and  copies  are  attached  hereto  as  Ex¬ 
hibits  D-l  through  D-7. 

13.  The  defendant  Syndicate  undertook 
to  supply  the  plaintiff  with  Dear  Abby  for 
an  unconditional  term  of  thirty  (30)  days 
commencing  March  24,  1975  and  forwarded 
a  supply  of  twelve  (12)  columns  which  will 
be  exhausted  on  Saturday,  April  5, 1975. 

14.  Because  of  Its  nationwide  reputation, 
wide  distribution  and  daily  serial  character, 
newspaper  readers  expect  publication  on  a 
regular,  dally  basis. 

15.  In  reliance  upon  the  executed  contract, 
the  extensive  promotional  materials  supplied 
and  the  letter  of  confirmation  of  the  de¬ 
fendant  Syndicate,  the  plaintiff  notified  its 
readers  on  Saturday,  March  22,  1975,  that 
the  Journal-Inquirer  would  carry  Dear  Abby 
starting  with  the  next  Issue,  Monday,  March 
24,  1975.  A  copy  of  that  announcement  Is 
attached  hereto  as  Exhibit  E. 

16.  On  Monday,  March  24,  1975  In  accord¬ 
ance  with  the  contract,  the  Journal-Inquirer 
printed  the  first  column  with  a  special  page 
one  announcement  Informing  the  readers  of 
the  page  location  of  the  column.  A  copy  of 
that  announcement  is  attached  hereto  as 
Exhibit  F. 

17.  The  Journal-Inquirer  continued  the 
publication  of  Dear  Abby  regularly  there¬ 
after  each  day  as  required  by  the  contract. 

18.  There  was  an  immediate  public  re¬ 
sponse  to  Dear  Abby.  Readers  notified  the 
plaintiff  of  their  appreciation,  interest  and 
pleasure  at  the  new  availability  of  Dear  Abby 
in  the  Journal-Inquirer. 

19.  The  reputation  of  the  Journal-Inquirer 
for  reader  Interest  and  appeal,  for  Its  ability 
to  continue  serials  and  columns  once  started 
and  for  Its  reliability  In  meeting  the  expec¬ 
tations  of  its  readers  is  an  asset  of  special 
value. 

20.  The  value  to  the  Journal-Inquirer  of 
Dear  Abby  cannot  be  measured  by  the  con¬ 
tract  cost  of  the  column  and  the  column 
cannot  be  bought  from  anyone  other  than 
the  defendant  Syndicate. 

21.  On  March  28,  1975,  the  defendant  Syn¬ 
dicate’s  representative  telephoned  the  plain¬ 
tiff  to  advise  because  of  vociferous  objections 
by  the  Hartford  Times,  it  did  not  wish  to 
honor  the  contract. 

22.  On  April  2,  1975,  the  plaintiff’s  attor¬ 
ney  informed  the  defendant  Syndicate's  rep¬ 
resentative  by  telephone  that  the  plaintiff 
was  entitled  to  performance  of  the  contract 
according  to  Its  terms  and  further  that  the 
proposed  grounds  for  termination  were  Im¬ 
proper  and  Illegal.  That  notice  was  confirmed 
by  telegram  and  letter,  a  copy  of  which  is 
attached  hereto  as  Exhibit  G. 

23.  On  April  2,  1975,  the  defendant  Syndi¬ 
cate’s  representative  refused  to  disclose  the 
name  of  Its  attorney  to  the  plaintiff  thus 
thwarting  direct  contact  or  notice  to  them 
of  the  Instant  action. 

24.  On  April  3,  1975,  the  plaintiff  received  a 
letter  attempting  a  premature  termination 
in  breach  of  the  contract  and  violating  anti¬ 
trust  and  other  law.  A  copy  of  the  premature 
attempt  at  termination  Is  attached  hereto  as 
Exhibit  H. 

25.  On  April  3,  1975,  the  plaintiff  denied  the 
defendant  Syndicate’s  attempt  at  premature 
termination  by  telegram  and  letter,  a  copy  of 
which  is  attached  hereto  as  Exhibit  I. 

26.  Between  ten  and  ten-thirty  a.m.  on 
Friday,  April  4,  1975,  the  defendant  Syndicate 
advised  the  plaintiff : 

(a)  That  It  was  terminating  Dear  Abby  as 
of  May  3, 1975; 

(b)  That  a  letter  dated  April  3,  1975  had 
been  sent  to  the  plaintiff  to  this  effect; 

(c)  That  Dear  Abby  for  release  on 
Monday,  April  7,  1975  would  be  timely  sup¬ 
plied  to  the  plaintiff. 


A  copy  of  that  termination  letter  will  be 
made  Exhibit  J  when  received  by  the 
plaintiff. 

27.  The  plaintiff  advised  the  defendant 
Syndicate  on  April  4,  1975  that  It  would  not 
request  ex  parte  relief  at  two  p.m.  In  the 
Superior  Court  in  reliance  upon  the  defend¬ 
ant  Syndicate’s  agreement  to  furnish  Dear 
Abby  for  thirty  (30)  days. 

28.  The  plaintiff  believes  and  therefore 
alleges  that  the  defendant  Syndicate  termi¬ 
nation  effective  May  3,  1975  Is  Illegal  and  in 
violation  of  anti-trust  laws,  improperly  de¬ 
priving  the  plaintiff,  its  readers  and  the  pub¬ 
lic  of  Dear  Abby. 

29.  The  defendant  Syndicate  has  no  proper 
factual  or  legal  basis  to  terminate  the 
contract. 

30.  The  plaintiff  has  no  adequate  remedy 
at  law. 

31.  The  conduct  of  the  defendant  is  in  will¬ 
ful  and  wanton  disregard  of  the  rights  of  the 
plaintiff  and  its  newspaper. 

32.  Unless  a  temporary  injunction  Is  is¬ 
sued  to  preserve  the  status  quo  until  deter¬ 
mination  of  the  issues  on  the  merits,  the 
plaintiff  believes  the  defendant  Syndicate 
will  attempt  to  illegally  and  Improperly  de¬ 
prive  the  plaintiff  of  Dear  Abby  in  violation 
of  law. 

Second  count: 

Paragraphs  1  through  31  of  the  First  Count 
are  made  paragraphs  1  through  31  of  the 
Second  Count. 

32.  The  defendant  Syndicate  is  the  de¬ 
fendant  In  a  pending  civil  anti-trust  action 
brought  by  the  United  States  In  the  Federal 
District  Court  of  New  York  for  actions  in 
violation  of  the  Sherman  Act  in  restraint  of 
trade  and  commerce. 

33.  Sections  36-24  through  36-45  of  the 
Connecticut  General  Statutes  contain  the 
Connecticut  Anti-Trust  Act  (herein  referred 
to  as  “anti -trust  law”). 

34.  The  defendant  Syndicate  engages  in 
trade  or  commerce  in  Connecticut  pursuant 
to  the  anti-trust  law. 

35.  The  defendant  Syndicate  has  at¬ 
tempted  to  terminate  and/or  deprive  the 
plaintiff  of  its  right  to  publish  Dear  Abby 
because  of  pressure  and  activities  of  compet¬ 
itors  of  the  plaintiff  including  the  Hartford 
Times  and  others  and/or  because  the  defend¬ 
ant  Syndicate,  in  combination,  by  contract 
and/or  conspiracy  with  others  including  the 
Hartford  Times,  seeks  to  restrain  and  mo¬ 
nopolize  the  use  of  Dear  Abby  all  in  violation 
of  the  anti-trust  law. 

36.  The  defendant  Syndicate  in  combina¬ 
tion  with  and/or  under  a  conspiracy  with 
and/or  contract  with  the  Hartford  Times  and 
others  has: 

(a)  Engaged  in  a  concerted  refusal  to  deal 
with  the  plaintiff; 

(b)  Been  induced  and  persuaded  to  de¬ 
prive  the  plaintiff  of  its  valuable  contractual 
right  to  publish  Dear  Abby; 

(c)  Allocated  or  divided  the  market  area, 
depriving  the  plaintiff  of  its  contractual  right 
to  publish  Dear  Abby; 

(d)  Fixed,  controlled,  maintained,  limited 
and  discontinued  the  sale  and/or  supply  of 
Dear  Abby  to  the  plaintiff; 

all  in  violation  of  the  anti-trust  law. 

37.  The  acts  of  the  defendant  Syndicate 
in  seeking  to  stop  the  plaintiff’s  publication 
of  Dear  Abby  have  in  the  past  and  will  con¬ 
tinue  to  cause  substanial  injury  and  irrepa¬ 
rable  harm  to  the  plaintiff  for  which  there  is 
no  adequate  remedy  at  law. 

38.  The  acts  of  the  defendant  Syndicate 
with  respect  to  its  contract  and/or  concert 
with  others  destroys  and  suppresses  competi¬ 
tion  and  tends  to  create  monopoly  in  the 
press. 
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89.  Unless  a  temporary  Injunction  Is  Is¬ 
sued  to  preseve  the  status  quo,  the  plaintiff 
believes  the  defendant  Syndicate  will  deprive 
the  plaintiff  of  the  columns  causing  loss  and 
damage  to  the  plaintiff’s  property  and  busi¬ 
ness  by  violations  of  the  anti-trust  law. 

Wherefore,  the  plaintiff  prays: 

1.  A  temporary  injunction  ordering  that 
the  defendant  Chicago  Tribune — New  York 
News  Syndicate,  Its  officers,  agents,  servants, 
employees  and  attorneys  be  enjoined  from 
discontinuing  the  timely  furnishing  of  Dear 
Abby  to  the  Journal-Inquirer  until  the  de¬ 
termination  of  the  Issues  in  this  case. 

2.  A  permanent  Injunction  ordering  the 
defendant  Chicago  Tribune-New  York  News 
Syndicate,  Its  officers,  agents,  servants,  em¬ 
ployees  and  attorneys  be  enjoined  from  dis¬ 
continuing  the  timely  furnishing  of  Dear 
Abby  to  the  Journal-Inquirer  or  otherwise 
violating  the  anti-trust  law. 

3.  The  costs  of  this  action. 

4.  The  plaintiff's  reasonable  attorneys’  fees. 

5.  Damages  In  the  amount  of  one  hundred 
twenty -five  thousand  (125,000)  dollars. 

6.  Treble  damages  pursuant  to  the  anti¬ 
trust  law. 

7.  Such  other  and  further  relief  as  the 
court  shall  deem  Just  and  proper  at  law 
and  equity. 

Ethel  S.  Sorokin,  of  West  Hartford,  Con¬ 
necticut,  Is  recognized  In  the  sufficient  sum 
of  $100  to  prosecute,  etc. 

Of  this  writ  with  your  doings  thereon, 
make  due  return. 


Dated  at  Hartford,  Connecticut,  this  4th 
day  of  April,  1975. 

Milton  Sorokin, 
Commissioner  of  the 
Superior  Court. 

We  hereby  enter  our  appearance  for  the 
plaintiff  in  the  above  matter. 

CONCLUSION  OF  EXHIBIT  H - 

ATTACHMENTS  OMITTED 

The  Journal  Publishing  Co.,  a  corporation 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Connecticut  for 
and  In  consideration  of  the  sum  of  Ten  dol¬ 
lars  ($10.00)  lawful  money  of  the  United 
States  of  America  to  it  In  hand  paid  by  Chi¬ 
cago  Tribune-New  York  News  Syndicate,  Inc., 
the  receipt  whereof  Is  hereby  acknowledged, 
has  remised,  released  and  forever  discharged, 
and  by  these  presents  does  for  itself  and  Its 
successors,  remise,  release  and  forever  dis¬ 
charge  the  said  Chicago  Tribune-New  York 
News  Syndicate,  Inc.,  its  heirs,  executors 
and  administrators,  successors  and  assigns 
of  and  from  all  manner  of  actions, 
causes  of  action,  suits,  debts,  dues, 
sums  of  money,  account,  reckoning,  bonds, 
bills,  specialties,  covenants,  contracts,  con¬ 
troversies,  agreements,  promises,  variances, 
trespasses,  damages,  Judgments,  extents,  exe¬ 
cutions,  claims  and  demands  whatsoever,  In 
law,  in  admiralty,  or  In  equity,  which  against 
Chicago  Tribune-New  York  News  Syndicate, 
Inc.  It  ever  had,  now  has  or  which  It  or  Its 
successors  hereinafter  can,  shall  or  may  have 
for,  upon  or  by  reason  of  any  matter,  cause 


or  thing  whatsoever  from  the  beginning  of 
the  world  to  the  day  of  the  date  of  these 
presents,  arising  out  of  facts  alleged  In  the 
complaint  In  an  action  entitled  "Journal 
Publishing  Company,  Inc.  v.  Chicago  Trib¬ 
une-New  York  News  Syndicate,  Inc.”  com¬ 
menced  on  or  about  April  4,  1975  in  the 
Superior  Court,  Hartford  County,  State  of 
Connecticut. 

This  release  may  not  be  changed  orally. 

In  witness  thereof,  the  said  Journal  Pub¬ 
lishing  Company,  Inc.  has  caused  Its  corpo¬ 
rate  seal  to  be  hereunto  affixed  and  these 
presents  to  be  signed  by  Its  duly  authorized 
officer  on  the  first  day  of  May  1975. 

[seal]  Journal  Publishing  Company, 
Inc., 

By  Elizabeth  Ellis. 

State  of  Connecticut,  County  of  Hartford, 
ss.:  On  the  first  day  of  May  1976  before  me 
personally  came  Elizabeth  Ellis  to  me  known, 
who,  being  by  me  duly  sworn,  did  depose 
and  say  that  she  resides  at  No.  43  Butternut 
Road,  Manchester,  Ct„  that  she  is  the  Presi¬ 
dent  of  Journal  Publishing  Company,  Inc., 
the  corporation  described  In,  and  which  ex- 
excuted,  the  foregoing  Instrument;  that  She 
knows  the  seal  of  said  corporation;  that  the 
seal  affixed  to  said  Instrument  Is  such  corpo¬ 
rate  seal;  that  it  was  so  affixed  by  order  of 
the  board  of  directors  of  said  corporation; 
and  that  She  signed  her  name  thereto  by 
like  order. 

Gloria  Rocha, 
Notary  Public. 
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COUNTY  AREA  PRINT  ANALYSIS 


Connecticut! 


FAIRFIELD  CONN  B  830 

ANSONIA  SENTINEL 


* 

* 


BOSTON  HERALD  AMERICAN 
BRIDGEPORT  POST.TELE6RAM 
DANBURY  NEWS-TMIES 
GREENWICH  TME 
HARTFORD  C  OUR  ANT 
HARTFORD  TIMES 
NEW  HAVEN  REGtSTER.JOURNL-COUR 
NEW  YORK  NEWS 
NEW  YORK  POST 
NEW  YORK  TIMES 
NORWALK  HOUR 
PORT  CHESTER  ITEM 
STAMFORD  ADVOCATE 
WATERBURY  REPUBLICAN. AMERICAN 


FQ  FAIRFIELD  COUNTYS  QUALITY  DAILIES 

FM  WKLY  2556 0  9  8%  AM  HME 


HARTFORD  CONN  B 

BOSTON  GLOBE 
BOSTON  HERALD  AMERICAN 

*  BRISTOL  PRESS 
•R  HARTFORD  COURANT 

*  HARTFORD  TIMES 

*  MANCHESTER  HERALD 

MERt DEN/WALLINGFORD  RECORD, JNL 
«  NEW  BRITAIN  HERALD 

NEW  HAVEN  REGISTER JOURNL-COUR 
NEW  YORK  NEWS 
NEW  YORK  TIMES 
SPRINGFIELD  UNION.  NEWS 
VERNON  JOURNAL  INQUIRER 
WATERBURY  REPUBLICAN, AMERICAN 
n  WINSTEO  CITIZEN 
CT  CENTRAL  CONNECT 
■HN  HARTFORDINEW  HI 
HE  NORTHEASTERN  CC 

fU  WKLY 
PARADE 
SUNDAY 
METRO  C 
PUCK  CW 


LITCHFIELD  CONN  C 

BOSTON  HERALD  AMERICAN 
BRISTOL  PRESS 

DANBURY  NEWS-TIMES - 

HARTFORD  COURANT 

HARTFORD  TIMES - 

NEW  YORK  NEWS 
HEW  YORK  TIMES 


TICUT  GROUP 

— 

1,139 

.4%"* 

36,852  13.4% 

- 92- 

37,991 

13.9% 

— 

. . 

1.413 

.5% 

AVEN  COMBI  NATION 

16 

-% 

91,901  3 

13.5% 

91,917 

33  5% 

83.147  30.3% 

ONNECTICUT  NEWSP  NETWORK 

20,272 

7.4% 

20,272 

7.4% 

83  669  30  5% 

AU  HUE 

14.400 

5.2% 

FORTH 

3.013  1  1 % 

HEWSWK 

15.700 

5  7% 

RED  BK 

20.106 

7  3% 

TV  GUI 

56.857 

20  7% 

156  009  56  9 % 

BET  HO 

32.710 

11  9% 

CDHSK 

29.031  10.6% 

NWYtKR 

3.125 

1.1 % 

17 

8  119 

30 % 

USHEWS 

7.440 

2  7% 

247.  1B3  90  1 % 

COSMO 

7.030 

26% 

IHJ 

28801  1 05% 

OTDR  L 

5.344 

19 % 

SPRTIL 

11.802 

4  3% 

VOGUE 

1  W-J 

.7% 

J01.150  36  9 % 

F  CIRC 

41.913 

153% 

MCCL 

30.352  11  1% 

PLAY  B 

25.914 

time- 

28.053 

10  7% 

WO  DAY 

99,096 

14  3% 

153,574  56.0% 

farm  j 

772 

2% 

N  GEO 

36.445  13.3% 

'  R  DGST 

70.746 

258% 

TRUE 

4.456 

1.6% 

152 

50.9 

374 

(A.H.I.)  $14,158  MAP  D3 

-190- 


6,314  12.4% 


TORRINGTON  REGISTER 

WATERBURY  REPUBLICAN, AMERICAN - 

WINSTEO  CITIZEN 

CT  CENTRAL  CONNECTICUT  GROUP 

HH  NEW  HAVEN  COUNTY/WATERBURY-MERIDEN  GRP 

WS  WESTERN  N  E  NEWSPAPER  NETWORK 

PM  WKLT  23.31 5  45  8%  AM  HUE  3  532  6  9% 

PARADE  10.209  201 %  BET  HO  2.085  13  9% 

SUNDAY  19.347  38.0%  COSMO  884  1.7% 

METRO  C  9.138  18  0 %  F  CIRC  9.941  19  5% 

PUCK  CW  10.520  20.7 %  FARM  J  298  1.5% 


3,349 

-1,908 


-10,084 — 19.8% 


10,084 

10,084 

FORTH 
COHSK 
IHJ 
MCCL 
H  GEO 


2,149 

-4,026- 

-568- 


6.6% 

i.7%- 

12,036  23 

-6,636 — 13 
5,026  9. 

19.8%  6,636  13 

19.8%  6.636  13 

12,036  23. 

454  .9%  HEWS** 

6.334  12. 4%  HWYRKR 

6.161  12.1 %  OTDR  L 

7.179  14  1 %  PLAY  9 

7.569  14.9%  9  DOST 


3,573- 


-7.0% 

20.1% 


10,209 

-1,096 - 2.2% 

8,042  15.8% 

3,773 - 7.4% 

18.646  — 36.6% 

18.646 

18.646 


4.497  9  0%  TV  GUI 

1.39S  2.7 %  USHEYYi 

2  01-9  3  9V  VOGU6 

5.245  10.3 %  WO  DAY 

1.129  22% 


MIDDLESEX  CONN  C  119 

BOSTON  HERALD  AMERICAN  - 
HARTFORD  COURANT 
HARTFORD  TIMES- 


290 


(A.H.I.)  $14,730 

- 336 - .9%- 

12,136  31.9% 


MAP  J5 


MIDDLETOWN  PRESS 
NEW  HAVEN  REGISTER.JOORNL-COUR- 
HEW  YORK  NEWS 
NEW  YORK  TIMES- 


HN  HARTFOR DfN E W  HAVEN  COMBINATION 

EM  WKLY  1.947  S  IX  AM  HME  9.171  93% 

PARADE  34.275  63.7 %  BET  HO  5.748  15.1% 

SUNDAY  23.992  62.9%  COSMO  954  22% 

METRO  C  5.379  14  1 %  F  CIRC  6.032  15.9% 

PUCK  CW  24,749  65.0%  FARM  J  329  9% 


-1,360- 

19,937 


—3.6%. 

52.3% 

-12.8%- 


6,248  16.4% 

HCWSWK 
HWYRKR 
OTOR  L 
PLAY  R 
R  DGST 


19,937  52.3% 

-5,191 — 13.6%- 
1,606  4.2% 

- 618 - 2.1%- 

6.551  17.2% 


-P0  PA  HN 
SU  MC 


2.416  6.3%  RED  9R 

538  1.4%  17 

1.116  Z.9%  SPRTIL 

3.945  7.7%  TIME 

12211  92.0 %  TRUE 


9.5 46  9.3 %  _ 

1.090  3.9 %  USHEWS 

1.660  4  4%  V0G96 

4.335  11.4%  WO  RAT 

914  2.4% 


5,671—14.9% 
3,431  9.0% 

•2,057 - 5.4% 

7,618  20.0% 

TV  OU1  9.403  22.1 % 

-  1.060  2.8 % 

219  .6% 

7.333  192% 
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COUNTY  AREA  PRINT  ANALYSIS 


Connecticut 


Population  Households  Retail  Sales 
(Thousands)  (Thousands)  <$  Millions) 


Morning 


Evening 


Tout 

Daily 


Group 


Sunday 


NEW  HAVEN  CONN  B  758 

*  ANSONIA  SENTINEL - 

BOSTON  GLOBE 

BOSTON  HERALD  AMERICAN  ~ 

BRIDGEPORT  POST.TELEGRAM 

DANBURY  NEWS-TIMES - 

HARTFORD  COURANT 
HARTFORO  TIMES- 


250.2 


1.902 


(A.H.I.)  (13,723 


* 

*n 

* 

* 


MERIDENWALLINGFORD  RECORD.JNL 
MILFORD  CITIZEN  - 


NAUGATUCK  NEWS 

NEW  HAVEN  REGISTER, JOURNL-COUR- 
NEW  YORK  NEWS 
NEW  YORK  POST  - 


NEW  YORK  TIMES 

WATERBURY  REPUBLICAN.AMERICAN- 


MAP  G6 
-13,236- 


-5.3%  - 


-13,236 - 5.3%- 

-% 


.3% 


2.357 


.9% 


6.4(1 

-381- 


2.6% 

-.2%- 


21,666  8.7% 


-2,447 - 1.0%. 

5,572  2.2% 

-N.A.- 


-2.483- 

7,331 

—381- 

2,357 

-2,447- 

27,238 


-1.0%- 

2.9% 

-.2%- 

.9% 

— 1.0%- 

10.9% 


SU  PA  MC 
-PC- 
PA  FQ 
-FI- 
SU  PC  PA 
-SU  MC  HN  Fl- 
NH  CT 


CT  CENTRAL  CONNECTICUT  GROUP 
FQ  FAIRFIELD  COUNTYS  QUALITY  DAILIES 
HN  HARTFORO/NEW  HAVEN  COMBINATION  • 

NH  NEW  HAVEN  COUNTY/WATERBURY-MERIDEN  GRP 

EM  WKLY  5  1.098  20.4*  AM  HUE  12.997  5.2 % 

129.698  51.8%  BET  HO  26,312  10.5% 

■46.963  188%  COSMO  5.290  21* 

41.588  ‘36.6%  f  CIRC  37.893  181% 

123.288  4 23%  FARMJ  542  .2% 


PARADE 
SUNDAY 
METRO  C 
PUCK  CW 

NEW  LONDON  CONN  B 

BOSTON  GLOBE- 


4.923  2.0% 

-32,112 — 12.8% - 101,364  - 40.5% 

22,853  9.1% 

- 606 - .2% 

2.8% 

—7.8%  ■ 

16.5% 

.3% 

12.8% 

16.5% 

2.051  .8%  NEWSWK 

22.685  9.1%  NWYKKR 

25.799  10.3 %  OTDR  L 

32.397  12  9%  PLAY  B 

27.014  10.8%  R  POST 


SIB  .2% 

-2.375 - .9%. 

8,267  3.3% 

-373 - .1% 

5,375  2.1% 

-6,530 - 2.6% 


-N.A.- 


6.983 
-19,630- 
41,296 
870 
32,112 
41,296 
FORTH 
CDHSK 
LHJ 
UCCL 
H  GEO 


SPRTIL 

TIME 

TRUE 


19.326  7.7% 
6.973  2.8% 
10,325  4.1 % 

25.189  10.1% 
4.617  1.8% 


115,538 - 46.2% 

34,540  13.8% 


5.7% 

17.7% 

17.7% 

3.3% 

48.8% 

17.7% 


44,195 
8,267 
122,068 
44,195 

TV  GUI  101.066  40.4% 

USNEWS  5.488  2.2% 

VOGUE  .1.745  .7% 

WO  DAY  36,146  14.4 % 


241 


74.8 


536 


*□ 


*n 


BOSTON  HERALD  AMERICAN 

t.ROTON  NEWS - 

HARTFORD  COURANT 

HARTFORD  TIMES - 

NEW  HAVEN  REGISTER, JOURNL-COUR 

NEW  LONDON  DAY - 

NEW  YORK  NEWS 
NEW  YORK  TIMES- 


(A.H.K)  (13,402 
— 230 — — .3%- 
1,887  2.5% 


MAP  NG 


5,808  7.8% 


-N.A.- 

-1,438- 

95 


-230- 

1,887 


.3%- 

2.5% 


-SU  PA  MC- 
PC 


-1,178- 

3,620 


-1.6% 

4.8% 


NORWICH  BULLETIN 
PROVIDENCE  BULLETIN, JOURNAL- 
WESTERLY  SUN 
D  MrtLUMANTIC  CHRONICLE  - 
CT  CENTRAL  CONNECTICUT  GROUP 


6,170  8.2% 

— 1,663 - 2.2%- 

22,755  30.4% 

-530 - .7%- 


5,808 

1.9% - 1,438- 

.1%  97 

-36,835 — 49,2% - 36.835- 

6,170 
-1,663- 
22,755 
-543- 


7.8%  SU  PC  PA 
-1.9% — SU  MC  HN  FI- 


-13- 


-%- 
1.3% 

36,835  49^2% " 


2,471 

-735- 


2.471 
— 735- 
36.835 


.1% 

49.2%- 

8.2% 

-2.2%- 

30.4% 

-.7%- 

3.3% 

-1.0%. 

49.2% 


PC  PA  HN 

-CT- 


SU  MC 

"n‘ 

-SU  MC- 
PV 
-NE- 


11,903  15.9% 

—2.383 - 3.2% 

822  1.1% 

12,526  16  7%' 

—3,658 - 4.9% 

24,560  32.8% 

- 592 - .8% 

2,500  3.3% 


FM  WKLY 

26.9*3 

36.0% 

AM  HME 

4,131 

5.5% 

FORTH 

462 

.6% 

NEWSWK 

3.924 

82% 

REO  BK 

6.128 

82% 

PARADE 

13.903 

18  6% 

BET  HO 

9.180 

12.3% 

GDHSK 

7.935 

10  7 % 

NWYRKR 

827 

1.1% 

17 

2.976 

4.0% 

SUNDAY 

28.582 

382 % 

COSMO 

1.738 

2.3% 

LHJ 

8.057 

108% 

OTDR  L 

1.903 

2.5 % 

SPRTIL 

3.015 

4.0% 

METRO  C 

16.679 

223% 

F  CIRC 

14.259 

191* 

MCCL 

8606 

11  5% 

PLAY  B 

6.206 

8.3% 

TIME 

7.319 

9.8% 

PUCK  CW 

16,345 

21.9% 

FARM  J 

629 

.6% 

N  GEO 

11,303 

15.1% 

R  DOST 

23,125 

30.9% 

TRUE 

1.457 

13% 

TV  GIR 

USNEWS 

VOGUE 

wo  Mr 


40.427  54.0% 
1,640  2.2% 

365  .5% 

14,130  189 % 


CONNECTICUT  NEWSPAPER  CIRCULATION  SUMMARY 


NEWSPAPER  NAME 

HARTFORD  COURANT 

NEW  HAVEN  REGISTER.JOURNL-COUR 

HARTFORD  TIMES 

BRIDGEPORT  POST.TELEGRAM 

WATERBURY  REPUBLICAN, AMERICAN 

NEW  LONDON  DAY 

n  NORWICH  BULLETIN 

DANBURY  NEWS-TIMES 

NEW  BRITAIN  HERALD 

MERIDEN/WALLINGFORD  RECORD.JNL 

n  STAMFORD  ADVOCATE 

NORWALK  HOUR 

MIDDLETOWN  PRESS 

ANSONIA  SENTINEL 

BRISTOL  PRESS 

VERNON  JOURNAL  INQUIRER 

MANCHESTER  HERALD 

□  GREENWICH  TIME 

n  TORRINGTON  REGISTER 

D  WILLIMANTIC  CHRONICLE 

n  MILFORD  CITIZEN 

n  WINSTEO  CITIZEN 

NAUGATUCK  NEWS 

n  GROTON  NEWS 

TOTAL  PUBLISHED  IN  STATE 


MORNING 

EVENING 

TOTAL 

SUNDAY 

172,072 

172,072 

221,139 

32,756 

107,907 

140,663 

125,916 

107,542 

107,542 

108,438 

12,620 

60,387 

93,007 

87,031 

30,851 

40,355 

37,462 

71,206 

37;462 

64,933 

34.642 

34,642 

34,341 

34,340 

33,835 

34.340 

33,835 

30,191 

22.652 

8.644 

30,800 

22,040 

20.304 

17,583 

17,581 

15,853 

14,770 

14,198 

12,282 

10.200 

31,296 

30,800 

22.040 

20,304 

17,583 

17,581 

15,853 

14,770 

14,198 

12,282 

10,200 

9,200 

5.394 

5,037 

9,200 

5,394 

5,037 

9,200 

305,593 

4,719 

4,719 

650,433 

956,026 

681,189 
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NOTICES 


Connecticut _ county  area  print  analysis _ 

Population  Households  Retail  Sales  Monwif  Evemiif  r  Total  Group  Sunday 

_ (Thousands)  (Thousands)  (S  Mittons) _ _ _ Daily _ 


TOLLANO  CONN  C  112  31.9 

BOSTON  HERALD  AMERICAN  - 
HARTFORD  COURANT 
HARTFORO  TIMES- 
MANCHESTER  HERALD 
NEW  YORK  NEWS 
NEW  YORK  TIMES 
SPRINGFIELD  UNION. 
it  VERNON  JOURNAL 

D  WILLIMANTIC  CHR< _ 

HN  HARTFOROINEW  HAVEN  COMBINATION 
NE  NORTHEASTERN  CONNECTICUT  NEWSP  NETWORK 

FA*  WALT  6.379  20  0%  AM  HUE  1.759  5  5* 

PARADE  19  010  596*  BET  HO  4.259  13.4% 

SUNDAY  25. 977  914%  COSMO  405  1.3% 

METRO  C  7.621  23  9 *  F  CIRC  4,900  15.0% 

PUCK  CW  19.049  59.7%  FARM  J  394  1.2 X 


(A.H.I.)  $14,669 

-190 - .6% 

15.439  48.4% 


MAP  L3 


-1.1% 

58.6% 

20.0% 


FORTH 
COHSK 
Oil 
MCCL 
H  CEO 


243  .9% 

3.452  109 % 
3.064  96% 

3.400  10  7% 
5.217  164% 


SPRITE 

TIME 

TRUE 


20.0% 

2.462  7.7%  TV  GUI  7.301  22.9% 

491  15%  USHEWS  919  2.6 % 

1.352  4.2%  VOGUE  133  .4% 

3.921  12.0%  WO  DAT  4.509  14.1% 


WINDHAM  CONN  C 

BOSTON  GLOBE  - 


30.5 


BOSTON  HERALD  AMERICAN 
HARTFORD  COURANT- 
HARTFORO  TIMES 
NEW  YORK  NEWS  - 
NEW  YORK  TIMES 


(A.H.1.1  $11,914 

- 1$7 - .5%- 

934  3.1% 

-3,224 — 10.6%- 


-673- 


n  NORWICH  BULLETIN 


-2.2%  - 

1.0% 


2,407  7.9% 


PROVIDENCE  8ULLETIN, JOURNAL 
WILLIMANTIC  CHRONICLE 
WORCESTER  TELEGRAM. G 


311  _ 

-10,450  — 34.3%- 
74  .2% 


-158- 

934 

-3.224 

2.407 

-673- 

311 


GAZETTE 

NE  NORTHEASTERN  CONNECTICUT  NEWSP  NETWORK 

FM  WALT  12.194  39  9%  AM  HME  1.439  4  7% 

PARADE  4  964  15  9 %  BET  HO  3.347  110% 

SUNDAY  12  430  40  9 %  COSMO  574  19% 

METRO  C  8.031  26  3%  F  CIRC  5.781  190 % 

PUCK  CW  6.101  20.0%  FARM  J  502  J.6X 


151 

FORTH 
CDHSK 
LHJ 
MCCL 
N  CEO 


.5% 

J  26  .4% 
3.064  100 % 
2.491  92% 

3.036  10  0 X 
3,337  10.9 % 


77  .3% 

-5.751 — 18.9% 

1.566  5.1% 

5,751  18.9% 

HEWSWK  1,375  4.5 % 

HWYRKR  181  .6* 

OTOR  l  939  2.7% 

PLAY  B  1.240  4.1% 

R  DOST  8.762  297% 


10,450 

151 

-5,751 

1.717 

5.751 


5%- 
3.1% 
—10.6%. 
7.9% 

- 2.2%- 

1.0% 
-34.3%- 
.5% 
—18.9% 
5.6% 
18.9% 
RED  BK 
17 

SPRTIL 

TIME 

TRUE 


-SU  PA  MC 
PC 

- SU  PC  PA 

SU  MC  HN  FI 
- SU  MC 


SU  MC 

7.4* 


2.250 
129  .4% 

899  2.9 % 

2.020  66% 

504  1.7% 


973  3  2% 

TV  GUI  17.989  59  6 % 

USNEWS  635  21% 

VOGUE  99  .3% 

WO  DAT  5.272  17.3 % 


STATE  COUNTY  TOTALS 
NEWSPAPERS 

FM  WKLT 
PARADE 
SUNDAY 
METRO  C 
PUCK  CW 


3,103 

231  095  22  9 % 
439  249  4J4X 
470.459  46  5 % 
255.129  25  2% 
357.149  35.3 % 


1,011.1 

AM  HME 
BET  HO 
COSMO 
F  CIRC 
FARM  J 


7,683 

5 9.022  3  8% 

122.565  121% 
23.299  2  3% 

166.860  165% 
4.371  .4% 


444.786  44.0% 

FORTH  12.629  1  2% 

COHSK  106307  10.5% 
LHJ  112.079  11.1% 
MCCL  125.910  12.5% 
N  GEO  138.965  13  7% 


644,921  63.8%  1JJ89.707  107.8% 


HEWSWK 
HWYRKR 
OTOR  L 
PLAY  B 
R  DOST 


59.353  5.9% 

15.770  1.6% 

20.528  20% 

91.063  8  0% 

275.613  27.3% 


REO  BK  78.27 9  7.7 % 

17  30.941  3.1% 

SPRTIL  46.55 8  4.6% 

TIME  106947  109% 

TRUE  17,494  1.7% 


910,410  90.0% 

TV  GUI  407.152  40  3% 
USHEWS  26.177  2.6% 

VOGUE  6173  .9% 

WO  OA 7  159,932  15.7 X 
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INDIVIDUAL  NEWSPAPER'S  AREA  ANALYSIS 


Connecticut 


Population  Households  Retail  Sas  Morning  evening  J  Total  Group  Sunday 

(Thousands)  (Thousands?  (S  Millions)  Daily 


ANSON  IA  SENTINEL 


CITY  ZONE 
METRO  AREA 

FAIRFIELD - 

★-NEW  HAVEN 

5%  MAC  EVENING 


PUBL  STMT 
AUDIT 

79 

758 

CONN - 800- 

CONN  758 

758 


BRIDGEPORT  POST, TELEGRAM 

PUBL  STMT 
AUDIT 

CITY  ZONE 
N  E  SMSA 
METRO  AREA 

★-.FAIRFIELD - CONN- 

NEW  HAVEN  CONN 

5%  MAC  MORNING 
5%  MAC  EVENING 
20%  MAC  EVENING 
5%  MAC  COMBINEO 
20%  MAC  COMBINEO 
5%  MAC  SUNDAY 
20%  MAC  SUNDAY 

BRISTOL  PRESS 


800 

-800- 

758 

BOO 

*00 

800 

800 

800 

800 

800 


3-74  MAP  C6 
12-73 
24.0 

250.2  1,902 

— 260.4  - 2.087- 

250.2  1.902 

250.2  1.902 


3-74  MAP  D7 
12-73 
86.6 
133.9 
260.4 
-260  4 
250  2 
250.4 
?t>0.« 

250  4 
250.4 
260  4 
260  4 

260.4- 


17.812 

17.583 

15.897 

13.236 

-4.255- 

13.236 

13.256 


66.2% 
5.3% 
— 1.6%~ 
5.3% 
5.3% 


2.087 

2.087- 

1.902 

7  087 
2  087 
2  087 
2.087 
2  087 
2  087 
2.087 


11.850  79.369 

12.620  80,387 

9,648  11.1%  56.739  65.5% 

10.675  8  0%  77,180  57.6% 

11,693  4.5%  73.601  28.3% 

11,693 - 4.5% - 73,601 - 28.3%- 

870  -%  6,461  2.6% 

11,693  4.5% 


CITY  ZONE 
N  E  SMSA 
METRd  AREA 

★-HARTFORD - 

LITCHFIELD 

5%  MAC  EVENING 

OAMBURY  NEWS-TIMES 


PUBL  STMT 
AUDIT 


943 

—CONN—  —  "  831 


CITY  ZONE 
N  E  SMSA 
METRO  AREA 

★—FAIRFIELD - 

LITCHFIELD 
NEW  HAVEN- 
PUTNAM 

5%  MAC  EVENING 
5%  MAC  SUNDAY 

0  GREENWICH  TIME 

( 

N  E  SMSA 
METRO  AREA 

★-FAIRFIELD - 

5%  MAC  EVENING 

□  GROTON  NEWS 

METRO  AREA 
★—NEW  LONDON - 

HARTFORD  COURANT 


PRM  MKT  AREA 
CITY  ZONE 
N  E  SMSA 
METRO  AREA 

FAIRFIELD - 

★-HARTFORD 


PUBL  STMT 
AUDIT 


-CONN- 

CONN 

--CONN- 

N  Y 


BOO 

-800- 

152 

-758- 

67 

1.019 

1.019 


3-74  MAP  D7 
3-73 

19.3 

37.3 
260.4 

-260.4 
50.9 
-250.2 
20.0 

331.3 
331.3 


2.087 

2,087- 

374 

1.902- 

121 

2.582 

2.582 


800 

-CONN - 800- 

800 


241 

-241- 


MAP  D7 

69.3 

260  4  2,087 

-260.4  - 2.087- 

260.4  2.087 


MAP  N6 
74.8  536 

-74.8 - 536- 


177,027 


44.5% 
48.8% 
54.2% 
46.0% 
%- 


LITCHFIELD - 

MIDDLESEX 

- CONN  — 

CONN 

! 

OJOiC 

r 

- 50.9  — 

38.1 

- 374 

290 

NEW  LONDON 

CONN 

241 

”748 

"536 

WINDHAM 

HAMPDEN-—- 

CONN 

- - MASS- 

'90 

- 473  — 

305 

— 157.0 -- 

224 

—1.149 

5%  MAC  MORNING 
20%  MAC  MORNING 
5%  MAC  SUNDAY 
20%  MAC  SUNDAY 
*0%  MAC  SUNDAY 


1.545 

1.062 

1.545 

1.214 

943 


HARTFORD  TIMES 


PUBL  STMT 
AUDIT 


500  5 
344  3 
500  5 
395  2 
306.2 


3-74  MAP  13 
9-73 


CITY  ZONE 

N  E  SMSA 
METRO  AREA 
FAIRFIELD—  _ 

—CONN  — 

342 

943 

_ 800 

114.4 

235.4 
306.2 
260  4 

►HARTFORD 
LITCHFIELD _ _ 

CONN 
—CONN  — 

831 

—152 

2744 
—50  9 

MIDDLESEX 

NEW  HAVEN _ 

CONN 
_ CONN _ 

119 

—758 

384 
—250  2 

NEW  LONDON 
►TOLLAND  — _ 

CONN 
_ CONN- 

241 

—112 

744 

- 31.9- 

30.5 
—51  5- 

WINDHAM 

BERKSHIRE— _ 

CONN 

—MASS- 

90 

—156 

HAMPDEN 

MASS 

473 

1 57^0 

5%  MAC  EVENING 
20%  MAC  EVENING 
5%  MAC  SUNDAY 
20%  MAC  SUNDAY 

MANCHESTER  HERALD 


1.033 

831 

1.152 

943 


336.7 

274.3 

374  * 

306.2 


2.270 
-2.087- 

2.107 

- 374- 

290 

-1,902- 

536 

-163- 

224 

— 450- 
1,149 

2.494 

2.107 

2.7S4 

2.270 


PUBL  STMT 
AUDIT 


3-74  MAP  13 
3-73 


91,219 

93,007 

66,387 

87,855 

85,294 

-85.294- 

7,331 


PA  FQ 


76.7% 
65.6% 
328% 
-32.8%  - 
2.9% 


18.062 

17.581 

15,953 

17.072 

14.945 

-14,945- 

2.149 

14.945 


34,964 

34.340 

16,255 

27,204 

27,921 

-27.921- 

4,026 

- 381- 

1.507 

33,454 


80.6% 
75.9% 
4.9% 
— 5.4%- 
4.2% 
5.4% 


84  2% 
72.9% 
10.7% 
-10.7%- 
7.9% 
- %- 


14,193 

13.897 

13.897 
-13.897- 

13.897 

4,719 


TO 

5.3%- 

53% 


103,390 

107,542 

57,696 

101,917 

96.847 

- 495- 

91.357 
•568- 


1.360 

-2,447- 

1,438 

-5.490- 

2,407 

-41- 


1.082 

99.254 

91.357 


50.4% 

43.3% 

31.6% 

- %- 

33.3% 
-•1.1%- 
3.6% 
-1.0%- 
1.9% 
-17.2%- 
7.9% 
- %- 


-% 

29  5% 
33.3% 


CITY  ZONE 

55 

17.4 

11,504 

66  1% 

METRO  AREA 

943 

306.2 

2,270 

14,574  4.8% 

"—TOLLAND' 

CONN 

U2 

-31:9 

”’i63 

'2408 

85% 

5%  MAC  EVENING 

112 

31.9 

163 

2.708 

8.5% 

-MCRIDEN/WALLINCFORD  RECORO.JNL 

PUBL  STMT  3-74  MAP  06  23,122  8.657 

AUDIT  9-73  22,652  8,644 

PRM  MKT  AREA  126  38.0  21,769  57.3%  8.525  22.4% 

CITY  ZONE  92  28  4  21,380  75.3%  5,533  19.5% 

N  E  SMSA  18.9  14,156  74.9%  5.669  30.0% 

METRO  AREA  758  250.2  1,902  21,666  8.7%  5.572  2.2% 

HARTFORD - CONN - 831 - 274.3  - 2,107  - 474 - % - 3.003 - 1.1%  - 

★-NEW  HAVEN  CONN  758  250  2  1,902  21,666  8.7%  5,572  2.2% 

5%  MAC  MORNING  75*  250  2  1.902  21.666  8  7% 

5%  MAC  COMBINED  75*  250.2  1.902 


FI 


FQ 


SU  PC  PA 


SU  MC  HN  FI 


NE 


31.779 

31,296 

30,294  79.7% 

26.913  94.8% 

19.827  104  9% 
27,238  10.9% 


NH  CT 


87,566 

87,031 

56,218 

64.9% 

79,387 

59.3% 

78,382 
—78  382  — 

30.1% 
—30  1% 

A267 

34% 

32.654 

30,191 

14,098 

25,020 

24,622 

94  enn _ 

730% 

67.1% 

9.5% 

3,573 

373 

~7;0% 

1,435 

7.2% 

29,630 

m 

11,903 
-18,683- 
4,399 
- 383— 


82,256 

-—1.096- 

1,947 

-6,530- 

2.383 

-6,379- 


1,191 
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Connecticut 


Population 

(Thousands) 


Households 

(Thousands) 


INDIVIDUAL  NEWSPAPER’S  AREA  ANALYSIS 
Retai  Sales 


;)  (S  Mittens) 


Morning 


Evening 


Total 

Daily 


Group 


Sunday 


MIDDLETOWN  PRESS 


CITY  ZONE 
METRO  AREA 
★-MIDDLESEX- 


PUBL  STMT 
AUDIT 


5*  MAC  EVENING 
20%  MAC  EVENING 
50%  MAC  EVENING 

□  MILFORD  CITIZEN 

METRO  AREA 
★-NEW  HAVEN - 


--CONN- 


P.O.  STMT 
-CONN- 


758 

-758- 


NAUGATUCK  NEWS 

PUBL  STMT 
AUDIT 

PRM  MKT  AREA  36 

METRO  AREA  758 

★  -NEW  HAVEN - CONN - 758- 

NEW  BRITAIN  HERALD 


CITY  ZONE 
N  E  SMSA 
METRO  AREA 
★— HARTFORD- 


PUBL  STMT 
AUDIT 

1M 

943 

- -CONN - 831  • 

831 


5%  MAC  EVENING 

NEW  HAVEN  REGISTER, JOURNL-COUR 

PUBL  STMT 
AUDIT 


5%  MAC  MORNING 
5%  MAC  EVENING 
20%  MAC  EVENING 
5%  MAC  COMBI  NEO 
20%  MAC  COMBINED 
90%  MAC  C0M8INE0 
5%  MAC  SUNOAY 
20%  MAC  SUNOAY 

NEW  LONDON  DAY 

PUBL  STMT 
AUDIT 

PRM  MKT  AREA 
CITY  ZONE 
N  E  SMSA 
METRO  AREA 

★-NEW  LONDON - CONN — 


758 

877 

758 

877 

758 

758 

877 

758 


NORWALK  HOUR 


PUBL  STMT 
AUDIT 


-CONN — 


PRM  MKT  AREA 
N  E  SMSA 
METRO  AREA 

★-FAIRFIELD - 

5%  MAC  EVENING 

□  NORWICH  BULLETIN 

P.O.  STMT 

N  E  SMSA 
METRO  AREA 

★-NEW  LONOON - CONN — 


WINDHAM 

5%  MAC  MORNING 
20%  MAC  MORNING 
5%  MAC  SUNDAY 
20%  MAC  SUNDAY 


CONN 


3-74  MAP  J5 
9-73 
16.4 

38.1  290  . 

—38.1 - 290- 

38 1  290 

38  1  290 

38  1  290 


MAP  G6 

250.2  1.902 

—250.2 - 1,902- 


3-74  MAP  G6 

9-73 

10.7 

250  2  1,902 

— 250.2 - 1,902 - 


3-74  MAP  13 
9-73 
36.9 
469 
306.2 
—274.3 
274.3 


20,912 

20,304 

12.719 

19,937 

-19,937- 

19.937 

19.937 

>9,937 


9,200 


77.6% 

52.3% 

-52.3%- 

52.3% 
52  3% 
52  3% 


N.A.- 


2,270 

2.107- 

2,107 


3-74  MAP  G6 
6-73 


CITY  ZONE 

N  E  SMSA 
METRO  AREA 

321 

758 

103.3 

141.8 

250.2 

HARTFORD 

CONN 

831 

274  3 

r-*NEW  HAVEN 

CONN 

758 

2502 

NEW  LONDON - 

— CONN- 

- 241  — 

- 74  8 

2502 
2883 
250.2 
288  3 
250.2 
250.2 
288  3 
2502 


1,902 

-2,087- 

2,107 

- 290- 

1,902 
- 536- 

1.902 
2.192 

1.902 
2.192 
1.902 

1.902 
2.192 

1.902 


32,030 
32.756 
25,439 
31,560 
32.112 
- 288 


24.6% 
22.3% 
12.8% 

- %- 

16  -% 

303 - %  • 

12.8% 

- %. 

128% 


32.112 


5.085 

5,037 

4.876 

4.923 

—4,923- 


34,254 

33.835 

28,175 

38.133 

33.388 

-33.388- 

33.588 


107.880 

107.907 

71.906 

93.836 

101,364 

- 781- 

544 

4.888- 


45.6% 

2.0% 

-2.0%- 


76.4% 

81.3% 

10.9% 

-12.2%- 

12.2% 


101,364 
- 95- 


69.6% 
66.2% 
40.5% 
- %. 

•% 

-I2.a%- 

40.5% 

- %- 


3-74  MAP  N6 


152 

90 

241 

6-73 

43.3 

26.0 

77.9 

74.8 

536 

"2«1 

241 

’74.8 

74.8 

536 

536 

177 

800 

3-74  MAP  D7 

12  73 

53.5 

41.8 

260.4  2,087 

800 

_260.4 

"ioeV 

241 

MAP  N6 
77.9 

74.8 

536 
_ «i36 

34.642 
22.750 
22.755 
2?  755 

90 

331 

331 

30.5 

1053 

105.3 

224 

760 

760 

10;450 

33.205 

33.205 

38.346 

37,462 

37,462 

22,390 

37,153 

36,835 


86.5% 

86.1% 

47.7% 

49.2% 


-36,835  — 49.2%- 
36.835  49.2% 

36.835  49.2% 


21,971 

22,040 

21,624 

20,515 

21,848 


40.4% 

49.1% 

8.4% 


21.848 - 8.4%- 

21.848  8.4% 


29.2% 

30.4% 

-30.4%- 

34.3% 

31.5% 

31.5% 


9,200 

- N.A.- 


CT 


139,910 

140,663 

97,345 

125,396 

133,476 

- 1.069- 

560 

- 5,191- 

133,476 
- 97- 


94.2% 

88.4% 

53.3% 

_ ^  --- 

PC  PA  HN 

128,256 
125.916 
74,729 
100,884 
115,530 
2  448- 

•% 

•13  6% _ 

’891 

_ _5  87J. 

53.3% 

1151538 

.mnrtl'^22  ■ 

72.3% 

71.1% 

462% 

- % 

-% 

-14.9% 

46.2% 

—1.1% 


138.667 
133  476 
133.476 


48.1% 

53.3% 

53.3% 


121.209 

115,538 


CT 


ra 


FI 


24,560  31-5% 

24,560  328% 

—24.560 — 32.8% 
8.430  27.6% 


12.990 

32.990 
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INDIVIDUAL  NEWSPAPER’S  AREA  ANALYSIS 


Connecticut 


nOUSOTOUS  KEUMmKS 

(Thousands)  (Thousands)  5Mfions) 


Mornins 


Evening 


Total 

Daily 


Group 


Sunday 


B  STAMFORD  ADVOCATE 

P.O.  STMT 

N  E  SMSA 

METRO  AREA  BOO 

f*-*FAIRFIELD - CONN - 800- 

8%  MAC  EVENING  800 

B  TORRINCTON  REGISTER 

P.O.  STMT 

J,  LITCHFIELD - CONN - 152- 
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COMMENTS  OF  THE  NEWS-JOURNAL  CO., 
WILMINGTON,  DEL. 

Thank  you  for  giving  me  the  Information 
concerning  the  filing  of  comments  on  the 
Boston  Globe  consent  decree.  I  enclose  here¬ 
with  the  News-Journal’s  comments. 

Very  truly  yours, 

Richard  G.  Elliott,  Jr. 

Comments  on  “The  Competitive  Impact 
Statement”  and  Proposed  Consent  Judg¬ 
ment  in  United  States  v.  Chicago  Trib¬ 
une — New  York  News  Syndicate,  Inc.,  Et 
Al.,  [Civil  Nos.  67-4596,  4597,  4598 

(S.D.N.Y.,  filed  March  5, 1976)  J 

introduction 

The  firm  of  Richards,  Layton  &  Finger  is 
general  counsel  to  The  News-Journal  Com¬ 
pany,  a  Delaware  corporation  ("News- Jour¬ 
nal”).  News- Journal  has  certain  comments 
concerning  the  consent  decree  to  be  entered 
In  the  so-called  Boston  Globe  case. 

NEWS-JOURNAL  COMPANY  MARKET 

As  background  Information,  the  News- 
Journal  publishes  a  morning  and  evening 
paper  In  Wilmington,  Delaware,  with  a  com¬ 
bined  dally  circulation  as  of  December  31, 
1974  of  137.874  copies.1  The  News-Journal  dis¬ 
tributes  newspapers  In  the  state  of  Dela¬ 
ware;  Chester  and  Delaware  Counties,  Penn¬ 
sylvania;  Cecil,  Kent,  Queen  Anne’s  and  Car¬ 
oline  Counties,  Maryland;  and  Salem  County, 
New  Jersey.  The  primary  area  of  distribution 


1  AH  statistics  are  based  upon  1974  A.B.O. 
reports. 


Is  New  Castle  County,  Delaware.  In  New  Cas¬ 
tle  County,  there  were  estimated  to  be  120,- 
500  households  In  1974,  and  the  News-Jour¬ 
nal  has  a  combined  dally  circulation  of  108,- 
928  In  New  Castle  County.  The  News-Journal 
presently  does  not  publish  a  Sunday  news¬ 
paper. 

Wilmington,  Delaware  Is  approximately  25 
mllles  from  Philadelphia,  Pennsylvania. 

The  Philadelphia  Inquirer  distributes  ap¬ 
proximately  8,528  copies  dally  in  New  Castle 
County,  and  the  Philadelphia  Bulletin  dis¬ 
tributes  approximately  3,130  copies  dally  in 
Newt  Castle  County. 

There  are  31,832  copies  of  the  Philadelphia 
Inquirer  Suhday  newspaper  distributed  In 
New  Castle  County,  and  approximately  33,- 
265  copies  of  the  Philadelphia  Sunday  Bulle¬ 
tin  distributed  In  New  Castle  County.* 

The  News-Journal  is  presently  considering 
the  possibility  of  publishing  a  Sunday  news¬ 
paper.  Others  have  attempted  to  publish  a 
Sunday  newspaper  in  New  Castle  County, 
and  all  have  failed.  In  an  effort  to  determine 
the  feasibility  of  a  Sunday  newspaper,  the 
News-Journal  has  endeavored  to  contract 
with  and  secure  certain  comic  strips  and 
other  features  essential  to  the  success  of  a 
Sunday  newspaper.  For  example,  United  Fea¬ 
tures  Syndicate  has  refused  to  allow  the 
News-Journal  to  publish  “Nancy”  or  “Pea¬ 
nuts”  because  those  comic  strips  presently 
appear  In  the  Philadelphia  Sunday  papers. 
Similar  attempts  have  been  made  to  secure 
numerous  other  comic  strips.  Including,  for 
example,  “Beetle  Bailey”,  "Doonesbury”,  and 


*  Philadelphia  Inquirer  statistics  are  based 
upon  September  30,  1973  Afi.O.  Reports. 
Philadelphia  Bulletin  statistics  are  based 
upon  September  30,  1974  A.B.C.  Reports. 


“The  Family  Circus”.  In  each  case,  the  News- 
Journal  has  been  denied  the  privilege  of  se¬ 
curing  these  Sunday  features  because  they 
appear  In  the  Philadelphia  Sunday  papers. 

Such  a  result  Is  totally  anti -competitive 
and  unfair  to  the  News-Journal.  It  Is  clear 
that  on  a  dally  basis,  the  News-Journal  will 
be  entitled  to  receive  all  syndicated  features 
presently  restricted  to  Philadelphia  news¬ 
papers.  There  appears  to  be  absolutely  no 
justification  to  bar  the  News-Journal  from 
receipt  of  the  same  syndicated  material  for 
Its  proposed  Sunday  edition. 

The  News-Journal  Company  would  strongly 
urge  that  the  Department  of  Justice  take  the 
position  that  all  restraints  on  syndication  be 
removed.  All  newspapers  should  be  given  the 
opportunity  to  pffrchase  features,  regardless 
of  the  size  of  the  newspaper. 

In  the  alternative,  News-Journal  would 
most  strenuously  urge  that  the  penetration 
requirement  of  a  competitor’s  market  area 
necessary  to  claim  exclusivity  of  a  feature 
should  be  not  less  than  45  percent.  Such  a 
percentage  figure  Is  far  more  realistic  than 

PROPOSED  CONSENT  DECREE 

The  News- Journal  must  criticize  the  pro¬ 
posed  form  of  consent  decree  because  it  does 
not  appear  to  deal  with  the  situation  con¬ 
fronting  the  News-Journal.  As  presently 
drawn,  the  consent  decree  would  appear  to 
prohibit  the  News-Journal  from  access  to  the 
Sunday  market.  It  would  appear  that  the 
Philadelphia  Inquirer  and  the  Philadelphia 
Bulletin  would  be  permitted  to  syndicate 
within  New  Castle  County  for  Sunday  papers 
because  the  circulation  for  both  exceed  the 
guidelines  set  forth  under  the  consent 
decree. 
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the  proposed  20  percent  figure  In  light  of  the 
close  proximity  which  numerous  smaller 
newspapers  have  to  large  metropolitan  areas. 

Finally,  the  News-Journal  would  urge  that 
the  consent  decree  be  revised  to  provide  for 
access  to  the  Sunday  market  by  newspapers 
that  otherwise  would  enjoy  a  free  market.  A 
newspaper  such  as  the  News- Journal,  which 
qualifies  for  syndicated  material  based  on 
copies  of  Monday  through  Saturday  sold, 
should  not  be  denied  the  right  to  the  same 
syndicated  material  for  a  Sunday  newspaper. 
In  short,  the  consent  decree  is  anti-competi¬ 
tive  in  that  It  fails  to  permit  access  to  mar¬ 
kets  by  already  established  newspapers — It 
continues  the  dominance  by  major  newspa¬ 
pers  over  the  Sunday  market  and  precludes 
entry  and  thus  competition  by  smaller  news¬ 
papers  into  the  Sunday  market. 

The  News-Journal  suggests  that  Paragraph 
11(E)  be  amended  as  follows: 

“(E)  ‘Circulation’  means  the  average  daily 
paid  circulation  of  a  newspaper,  including 
Sunday  newspaper,  such  circulation  to  be 
determined  from  the  applicable  Audit  Bu¬ 
reau  of  Circulation’s  annual  audit  report  or, 
for  non-A_B.C.  newspapers,  from  the  ‘State¬ 
ment  of  Ownership,  Management  and  Circu¬ 
lation*  filed  with  the  UB.  Postal  Service.  If 
a  newspaper  publishes  a  Sunday  newspaper, 
average  daily  paid  circulation  Is  determined 
by  adding  Its  total  average  weekly  paid  cir¬ 
culation  (all  editions  published  including 
Sunday)  and  dividing  that  total  by  the  num¬ 
ber  of  days  In  the  week  the  newspaper 
publishes.” 

Respectfully  submitted, 

Richard  G.  Elliott,  Jr., 
Richards,  Layton  A  Finger,  4072  Du¬ 
Pont  Building,  Wilmington,  Dela- 
ware  19899,  Attorneys  for  The 
News-Journal  Company, 
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COMMENTS  OP  THE  FREE  PRESS,  BUCKS 
COUNTY,  PA. 

Law  Offices 
Biehn  &  Thatcher, 
Quakertown,  Pa.,  May  28, 1975. 

This  Is  to  be  considered  as  comments  from 
an  interested  person  with  respect  to  the  Pro¬ 
posed  Consent  Judgment  In  the  above 
matter. 

This  office  represents  The  Free  Prees,  a 
■mail  dally  newspaper  (circulation  approxi¬ 
mately  8,600)  located  In  the  northwest  sec¬ 
tion  at  Bucks  County,  Pennsylvania,  approxi¬ 
mately  18-20  miles  from  Allentown,  the  lo¬ 
cation  of  the  Call  Chronicle  newspapers.  It  Is 
alan  about  20  miles  from  Bethlehem,  the  lo¬ 
cation  of  the  Bethlehem  Globe.  SO  miles 
from  Easton,  the  location  of  the  Easton  Ex¬ 
press  and  40  miles  from  Philadelphia,  the  lo¬ 
cation  of  the  Inquirer,  the  Bulletin  and  the 
Daily  News.  The  Can  Chronicle  publishes  a 
morning  and  afternoon  newspaper,  the  Beth¬ 
lehem  Globe  publishes  an  afternoon  paper, 
the  Easton  Express  publishes  an  afternoon 
paper,  and  the  Bulletin  publishes  an  after¬ 
noon  paper,  and  the  Inquirer  and  Dally  News 
are  morning  papers.  Allentown  Is  located  In 
Lehigh  County,  Bethlehem  Is  located  In  Le¬ 
high  and  Northampton  Counties,  Easton  Is 
located  In  Northampton  County  and  Phila¬ 
delphia  Is  located  In  Philadelphia  County.  All 
of  these  counties  are  adjacent  to  Bucks 
County  In  which  Quakertown  is  located.  The 
Free  Press  publishes  five  days  a  week  In  the 
afternoon. 

In  the  past  The  Free  Press  has  experienced 
the  Inability  to  obtain  certain  syndicated 
features  as  defined  In  the  proposed  Final 
Judgment  In  the  above  cases  by  reason  of  ex¬ 
clusive  arrangements  between  the  above  re¬ 
ferred  to  papers  and  various  syndicates.  The 
Free  Press  has  always  thought  this  to  be  an 


unfair  restraint  of  competition  In  that  the 
territory  was  arbitrary  and  unreasonably 
broad  since,  in  the  Free  Press’  opinion,  the 
exclusivity  is  not  needed  by  any  of  these  pap¬ 
ers  to  permit  them  to  benefit  from  the  licens¬ 
ing  of  features  and  that  it,  therefore,  consti¬ 
tuted  an  unreasonable  restraint  of  trade. 

Under  the  circumstances,  therefore,  as  It 
would  now  be  applied  to  the  situation  of  the 
Free  Press,  the  Consent  Decree  or  Proposed 
Final  Judgment,  would  have  the  effect  of 
eliminating  what  the  Free  Press  considers  to 
be  an  unreasonable  restraint  of  trade.  How¬ 
ever.  the  maximum  circulation  number  of 
11,750  does  seem  unrealistically  low  compared 
to  the  much  larger  circulations  of  “city  news¬ 
papers”.  The  Free  Press  feels  that  If  it 
doubled  or  trebled  Its  present  circulation 
the  use  by  It  of  syndicated  features  would 
in  no  way  Impair  the  benefits  which  these 
newspapers  obtain  from  the  licensing  of  these 
features.  Indeed,  It  is  doubtful  if  any  Free 
Press  subscriber  Is  not  also  a  subscriber  to 
at  least  one  or  more  of  the  above  referred 
to  newspapers.  I  understand  that  the  Call 
Chronicle’s  total  circulation  Is  approximately 
150,000,  115,000  for  the  monllng  paper  and 
35,000  for  the  evening  paper,  but  that  the 
evening  paper  does  not  circulate  far  beyond 
the  city  limits.  The  other  newspapers’  cir¬ 
culations  are  somewhat  less  and  do  not  affect 
Quakertown  as  much  except  the  Philadelphia 
papers  which,  of  course,  all  have  much 
larger  circulations. 

Accordingly,  The  Free  Press  would  suggest 
that  the  maximum  circulation  number  be 
increased  to  perhaps  20,000  or  25,000  rather 
than  11,750. 

Although  this  letter  is  directed  towards  a 
specific  situation.  It  Is  suggested  that  Its  ap¬ 
plicability  Is  general  and  The  Free  Press  will 
appreciate  the  government’s  considering  this 
viewpoint  and  negotiate  towards  the  amend¬ 
ment  of  the  Consent  Decree  to  conform  to 
the  suggestions. 

Very  truly  yours, 

William  Thatcher. 
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COMMENTS  OF  THE  WAUKESHA  FREEMAN,  200 
PARK  PLACE,  WAUKESHA,  WIB.  53188 

Waukesha  Freeman, 
Waukesha,  Wis ..  May  29, 1975. 
The  Waukesha  Freeman  objects  to  the 
entry  of  the  proposed  Consent  Decree  In  the 
matter  of  UA  of  America  va  Chicago  Trib¬ 
une  et  al„  UJS.  Of  America  vs.  Field  Enter¬ 
prises  et  al.,  and  UJ3.  of  America  vs.  Hearst 
Corp.  et  al;  namely  67  Civ.  4506,  67  Civ.  4697 
and  67  Civ.  4698.  If  the  proposed  consent  de¬ 
cree  Is  entered,  It  will  provide  a  precedent 
that  will  harm  the  Waukesha  Freeman  and 
prove  dangerous  tofts  future  as  a  dally  news¬ 
paper. 

The  Waukesha  Freeman  Is  a  newspaper 
published  Monday  through  Saturday  In  the 
City  of  Waukesha,  county  seat  of  Waukesha 
County,  State  of  Wisconsin.  The  principal 
area  of  circulation  of  the  Waukesha  Freeman 
Is  the  western  three-fourths  at  Waukesha 
County,  which  Includes  Waukesha  City.  The 
Waukesha  Freeman  has  been  published  regu¬ 
larly  since  1859.  No  other  dally  newspaper  Is 
published  In  either  the  City  or  County  of 
Waukesha.  However,  Waukesha  County  Is 
adjacent  to  Milwaukee  County,  Wisconsin 
whose  county  seat  Is  the  City  at  Milwaukee. 

The  City  of  Milwaukee  Is  approximately 
20  miiw  from  the  City  of  Waukesha  and  Is 
the  site  of  publication  of  two  dally  news¬ 
papers  under  common  ownership.  The  Mil¬ 
waukee  Journal  published  Monday  through 
Saturday  afternoons  and  Sunday  morning 
and  the  Milwaukee  Sentinel  published  Mon¬ 
day  through  Saturday  mornings. 

The  City  of  Milwaukee  has  a  population 
of  slightly  more  than  700,000.  The  City  of 


Waukesha  has  an  estimated  1976  population 
of  46,000.  Both  of  the  commonly  owned  Mil¬ 
waukee  dallies  are  printed  in  the  single  plant 
owned  by  their  common  owner,  and  both 
dally  newspapers  circulate  throughout  Mil¬ 
waukee  and  Waukesha  Counties  as  well  as 
other  counties  of  the  State  of  Wisconsin  with 
varying  penetration  of  the  circulation  mar¬ 
kets.  The  Waukesha  Freeman  has  no  signifi¬ 
cant  penetration  of  additional  counties  in 
the  State. 

According  to  the  March,  1974  Audit  Bu¬ 
reau  of  Circulation  Report,  the  paid  circula¬ 
tion  of  the  Milwaukee  newspapers  was  as 
follows:  The  Journal,  daily  except  Sunday, 
353,124,  and  Sunday,  544,907;  The  Sentinel, 
179,295.  The  Waukesha  Freeman’s  circulation 
in  March,  1974  was  22,811.  A  year  later  it  was 
23,656. 

The  Freeman  concurs  in  the  objections  as¬ 
serted  by  the  Oakland  Press  of  Pontiac, 
Michigan  and  the  George  W.  Prescott  Pub¬ 
lishing  Co.  of  Quincy.  Mass.,  contained  In 
comments  filed  about  the  proposed  consent 
Judgment.  In  particular,  the  Freeman  agrees 
that  the  proposed  decree  provides  no  relief 
at  all  to  newspapers  which  in  fact  compete 
with  metropolitan  papers  such  as  those  In 
Boston,  Detroit  and  Milwaukee.  The  large 
newspapers  are  asked  to  yield  nothing  signifi¬ 
cant.  Under  the  decree,  they  could  continue 
to  license  features  to  the  exclusion  of  their 
actual  competitors. 

More  disturbing  to  the  Freeman  is  the 
proposed  decree's  silence  on  the  subject  of 
the  news  services  which  are  also  denied  to 
small,  competing  newspapers  by  virtue  of 
exclusive  licenses  sought  by  metropolitan 
newspapers  and  agreed  to  by  the  agencies 
which  sell  news  reports. 

The  Milwaukee  Journal  and  The  Milwau¬ 
kee  Sentinel  In  the  aggregate  subscribe  to  at 
least  the  following: 

Associated  Press,  provided  by  wire:  United 
Press  International,  provided  by  wire;  New 
York  Times  News  Service,  provided  by  wire; 
Washington  Post-Los  Angeles  Times  News 
Service,  provided  by  wire. 

Through  the  agency  of  New  York  Times  or 
Washington  Post-Los  Angeles  Times  News 
Services  or  separately,  the  Milwaukee  news¬ 
papers  subscribe  to  the  news  services  of  the 
London  Observer,  Religious  News  Service, 
Newsday,  Sunday  Group,  The  London  Times, 
Women’s  News  Service,  Manchester  Guard¬ 
ian,  Washington  Star,  North  American  News¬ 
paper  Alliance,  Age  nee- France  Preese  and 
perhaps  others. 

The  Waukesha  Freeman  subscribes  to 
United  Press  International  and  the  Christian 
Science  Monitor  News  Service.  Christian  Sci¬ 
ence  Monitor  distributes  Its  news  through 
the  unhurried  and  unreliable  mail  system. 
Freeman  requests  to  purchase  the  New  York 
Times  and  Los  Angeles  Times- Washington 
Post  News  Services  have  been  denied,  the 
services  citing  exclusive  rights  they  have 
granted  the  Milwaukee  Journal  In  their  con¬ 
tracts  with  it. 

Hie  proposed  decree  is  not  the  first  time 
U  S.  Courts  have  dealt  with  the  problem  of 
agreements  by  which  news  services  and  news¬ 
papers  keep  other  newspapers  from  buying 
their  service.  A  key  case  is  Associated  Press 
In  1945. 

The  US.  Supreme  Court  wrote: 

“The  District  Court  found  that  the  Asso¬ 
ciated  Press  By-Laws  in  and  of  themselves 
were  contracts  in  restraint  of  commerce  in 
that  they  contained  provisions  designed  to 
stifle  competition  in  the  newspaper  publish¬ 
ing  field.  •  •  •" 

“The  By-lAws  provide  a  very  simple  and 
non-bur densome  road  for  admission  of  a  non¬ 
competing  applicant.  The  Board  of  Directors 
In  such  case  can  elect  the  applicant  without 
payment  of  aaoney  or  the  fempoattta  of  any 
other  onerous  terms.  In  striking  contrast  are 
the  By-Laws  which  govern  admission  of  new 
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members  who  do  compete.  Historically,  as 
well  as  presently,  applicants  who  would  offer 
competition  to  old  members  have  a  hard  road 
to  travel.  *  •  •** 

“For  the  court  below  found,  and  we  think 
correctly,  that  the  By-Laws  on  their  face,  and 
without  regard  to  their  past  effect,  consti¬ 
tute  restraints  of  trade.  Combinations  are  no 
less  unlawful  because  they  have  not  as  yet  re¬ 
sulted  In  restraint.  An  agreement  or  combi¬ 
nation  to  follow  a  course  of  conduct  which 
will  necessarily  restraint  or  monopolize  a  part 
of  trade  or  commerce  may  violate  the  Sher¬ 
man  Act,  whether  It  be  ‘wholly  nascent  or 
abortive  on  the  one  hand,  or  successful  on 
the  other.’  * 

In  a  concurring  opinion,  Justice  Frank¬ 
furter  wrote: 

“But  in  addition  to  being  a  commercial  en¬ 
terprise,  The  Associated  Press  has  a  relation 
to  the  public  interest  unlike  that  of  any  other 
enterprise  pursued  for  profit.  A  free  press  Is 
indispensable  to  the  workings  of  our  demo¬ 
cratic  society.  The  business  of  the  press,  and 
therefore  the  business  of  the  Associated  Press, 
is  the  promotion  of  truth  regarding  public 
matters  by  furnishing  the  basis  for  an  under¬ 
standing  of  them.  Truth  and  understanding 
are  not  wares  like  peanuts  or  potatoes.  *  •  • 

“From  this  point  of  view  It  is  wholly  Ir¬ 
relevant  that  the  Associated  Press  Itself  has 
rival  news  agencies.  As  to  ordinary  commodi¬ 
ties,  agreements  to  curtail  the  supply  and  to 
fix  prices  are  in  violation  of  the  area  of  free 
enterprise  which  the  Sherman  Law  was  de¬ 
signed  to  protect.  The  press  in  Its  commercial 
aspects  Is  also  subject  to  the  regulation  of 
the  Sherman  Law.  Indiana  Farmer's  Guide 
Pub.  Co.  v.  Prairie  Farmer  Pub.  Co.,  293  U.S. 
268,  55  S.Ct.  182,  79  L.Ed.  356.  But  the  free¬ 
dom  of  enterprise  protected  by  the  Sherman 
Law  necessarily  has  different  aspects  In  re¬ 
lation  to  the  press  than  In  the  case  of  ordi¬ 
nary  commercial  pursuits.  The  Interest  of  the 
public  Is  to  have  the  flow  of  news  not  tram¬ 
meled  by  the  combined  self-interest  of  those 
who  enjoy  a  unique  constitutional  position 
precisely  because  of  the  public  dependence  on 
a  free  press.  A  public  Interest  so  essential  to 
the  vitality  of  our  democratic  government 
may  be  defeated  by  private  restraints  no  less 
than  by  public  censorship.” 

What  the  Supreme  Court  said  In  1945  about 
the  Associated  Press  applies  to  other  wire 
services  today.  Yet,  while  neither  the  Associ¬ 
ated  Press  nor  United  Press  International  in 
fact  award  exclusive  territories  for  their  serv¬ 
ices,  the  New  York  Times  and  Los  Angeles 
Times -Washington  Post  and  others  do. 

The  trends  In  newspaper  publishing  dur¬ 
ing  the  past  30  years  have  made  such  news 
services  as  Indispensable  today  as  Associated 
Press  was  In  1945.  Los  Angeles  Times -Wash¬ 
ington  Post,  for  example,  is  only  13  years 
old — yet  It  has  been  purchased  by  more  than 
875  newspapers  around  the  world.  Its  success 
Is  a  measure  of  Its  usefulness. 

In  the  30  years,  the  newspaper  "extra”  has 
disappeared.  Radio  and  television  provide  the 
first  reports  of  major  events  for  most  citizens. 
Newspapers  more  and  more  take  as  their  goal 
that  of  explaining  the  news,  of  drawing  prac¬ 
tical  applications  of  the  newB  to  their  read¬ 
ers.  So  commonplace  today  are  Interpretive 
news  stories  that  they  are  rarely  so  Identified. 
Major  news  events  get  lengthy  treatment  In 
newspapers,  with  analysis  offered  from  all  the 
sources  a  publisher  has  at  hand. 

Supreme  among  the  purveyors  of  news  are 
the  Associated  Press,  United  Press  Interna¬ 
tional,  the  New  York  Times  and  Los  Angeles 
Times- Washington  Post,  which  latter  service 
comes  as  an  Indivisible  package  with  News- 
day,  Agence- France  Press,  London  Observer 
and  the  Guardian  of  Manchester. 

The  Supreme  Court  wasted  no  words  de¬ 
scribing  the  business  of  the  Associated  Press 
In  1945:  “Its  business  la  the  collection,  as¬ 
sembly  and  distribution  of  news.”  So,  In  1975, 
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Is  the  business  of  the  New  York  Times  and 
Los  Angeles  Times- Washington  Post  news 
services. 

The  New  York  Times  and  Los  Angeles 
Times  news  services  sell  news  as  well  as 
comment  and  features.  It  cannot  be  argued 
that  they  escape  the  ban  on  exclusive  dealing 
which  applies  to  the  Associated  Press  and 
United  Press  International,  the  present  day 
news  services  which  were  also  of  Importance 
in  1945.  Nor  can  it  be  argued  that  the  Asso¬ 
ciated  Press  and  United  Press  International 
do  not  sell  comment,  interpretation  and  fea¬ 
tures  as  well  as  news. 

The  biggest  news  stories  of  their  days  were 
the  stories  of  the  Pentagon  Papers  and  the 
pre-election  Investigations  of  Nixon’s  in¬ 
volvement  In  Watergate.  Those  stories  were 
developed  especially  by  the  New  York  Times 
and  Washington  Post  and  sold  to  clients 
through  their  services.  Obviously  all  citizens 
needed  to  know  about  those  subjects,  the 
most  significant  events  in  which  their  fed¬ 
eral  government  was,  for  the  day,  Involved. 

It  was  In  the  setting  of  the  earlier  era  that 
the  Supreme  Court  held  flatly  and  without 
equivocation  that  all  newspapers  were  en¬ 
titled  to  access  to  the  then  primary  tool  of 
newspapers,  the  wire  services.  The  Court 
recognized  that  to  allow  the  strong,  en¬ 
trenched,  and  economically  powerful  major 
metropolitan  dallies  to  enter  Into  exclusive 
contracts  with  the  wire  services  of  the  day 
would  prevent  all  comers,  except  those 
powerful  dallies  from  access  to  the  tools 
then  necessary  to  the  very  operation  of  a 
daily  newspaper.  A  newspaper  of  that  era, 
like  newspapers  today,  had  to  know  the  facts 
before  they  became  stale.  Without  current 
facts  there  was  no  newspaper,  and  without 
other  newspapers  the  powerful  publisher 
with  his  exclusive  contract  rights  had  no 
competition.  Therefore,  the  Supreme  Court 
acted  to  strike  down  the  attempted  con¬ 
tractual  monopoly.  While  the  decision  strik¬ 
ing  down  the  attempted  contractual  monop¬ 
oly  opened  the  competitive  arena,  it  should 
be  noted  that  newspapers  were  not  hurt; 
this  country  has  a  very  large  number  of 
strong,  viable,  and  free  newspapers.  The  de¬ 
fendant  wire  service  did  not  go  out  of  exist¬ 
ence  either. 

The  Waukesha  Freeman  has  asked  both 
the  New  York  Times  and  the  Washington 
Post-Los  Angeles  Times  services  to  quote. 
Both  services  have  declined  because  the 
Journal  Company  (the  common  owner  of  the 
only  two  dally  newspapers  In  Milwaukee  and 
of  television  and  AM  and  FM  radio  stations 
there)  has  the  exclusive  right  to  their 
services. 

Upon  receiving  that  response,  the  Wau¬ 
kesha  Freeman  asked  the  Journal  Company 
to  waive  Its  exclusivity  sufficiently  to  permit 
the  Waukesha  Freeman  to  avail  Itself  of  such 
services.  The  Journal  Company  refused,  copy 
of  Its  letter  Is  attached.  Note  that  the  cre¬ 
ators  of  the  tools  so  vital  to  all  newspapers 
are  not  declining  to  quote,  they  are  citing 
their  customer’s  contractual  rights  as  pre¬ 
venting  their  doing  business  with  another 
newspaper.  Thus,  the  Waukesha  Freeman  not 
only  finds  Itself  similarly  situated  to  the 
questions  presented  in  the  proposed  Consent 
Decree,  it  Is  an  actual  victim  of  exclusive 
contractual  provisions. 

Examination  of  the  exclusive  clause  in  any 
setting  such  as  that  posed  in  Boston,  In 
Milwaukee,  or  any  other  major  metropolitan 
area  with  a  large  metropolitan  newspaper 
inevitably  must  reflect  that  the  clause  Is  not 
only  antl-competltlve  but  monopolistic.  As 
set  out  above,  it  prevents  competitive  access 
to  the  very  tools  necessary  to  compete. 

If  such  tools  were  readily  available  from 
numerous  sources,  there  would  of  course,  be 
no  value  to  the  clause  in  the  hands  of  a 
customer  of  a  service.  The  customer  would 
neither  insist  on  the  clause  or  refuse  to 
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waive  Its  application.  But  we  have  seen  this 
is  not  the  fact  with  this  clause. 

If  this  clause  were  being  used  to  protect 
either  a  fledgling  service  or  a  new  entrant 
customer,  it  might  not  have  the  proscribed 
competitive  Impact  which  prohibits  its  opera¬ 
tion  under  the  anti-trust  laws.  But  in 
Boston,  in  Milwaukee  and  inevitably  wher¬ 
ever  excercised  it  will  be  found  to  be  Inserted 
at  the  behest  of  and  insisted  upon  by  the 
entrenched  powerful  newspaper  against  the 
smaller  competitor  or  new  entrant.  This  Is 
what  we  believe  the  antitrust  laws  were 
meant  to  prevent  and  what  the  Supreme 
Court  prohibited  in  ruling  against  exclusivity 
in  respect  of  the  Associated  Press. 

In  this  context  and  under  the  Supreme 
Court  decision,  the  proposed  Consent  Decree 
here  does  not  do  the  job.  In  essence,  the 
proposed  Consent  Decree  allows  a  major 
metropolitan  newspaper  to  exclude  com¬ 
petitors  if  two  conditions  exist:  first,  the 
major  metropolitan  dally  needs  only  a  sub¬ 
stantial  penetration  in  the  county  of  ex¬ 
clusion,  (l.e.,  have  combined  circulation  of 
not  less  than  5,000  whioh  must  equal  at 
least  20  percent  without  any  upper  limit  on 
that  success — it  could  have  100  percent  cir¬ 
culation),  in  order,  second,  to  exclude  any 
newspaper  that  could  offer  any  effective 
competition  (l.e.  have  a  total  circulation  of 
11,750  or  more).  Obviously,  the  major 
metropolitan  dally  will  have  total  circula¬ 
tion  well  In  excess  of  11,750  In  its  home 
city,  but  no  limit  is  placed  on  its  use  of 
exclusivity  by  virtue  of  its  numerical  cir¬ 
culation  or  the  percentage  of  its  home  city 
market  it  enjoys.  Just  as  obviously,  a  news¬ 
paper  having  an  aggregate  circulation  of 
11,750  does  not  describe  a  real  threat  to  a 
major  metropolitan  dally.  Thus  the  proposed 
Consent  Decree  allows  contractual  exclusivity 
to  be  used  against  newspapers  that  are  very 
small  Indeed;  11,750  total  circulation  Is  not 
sizeable  for  a  dally.  Likewise  the  proposed 
Consent  Decree  does  not  measure  the  size  or 
dominance  of  the  newspaper  availing  itself 
of  the  contractual  protection  against 
competition. 

Surely  a  metropolitan  newspaper  having 
a  dominant  position  in  the  metropolitan 
market  should  not  be  permitted  to  build 
contractually  a  wall  antf  moat  against  all 
effective  competition.  Yet,  the  proposed 
Consent  Decree  is  a  blueprint  for  precisely 
that  anti-competitive  contractual  barrier. 
The  proposed  Decree  says  to  the  large  metro¬ 
politan  daily,  “You  may  continue  to  extend 
your  contractual  barriers  out  from  your 
central  position  so  long  as  you  have  a  20  ■ 
percent  penetration  In  the  geographical  area 
of  the  barrier.  When  you  finally  get  out  far 
enough  from  your  base  of  operations  that 
you  haven’t  penetrated  one  out  of  five  house¬ 
holds,  there  you  must  let  others  have  the 
tools  to  compete  with  you.  Of  course,  in  all 
counties  surrounding  your  base  of  operations 
where  you  have  a  20  percent  penetration, 
you  may  exclude  anyone  having  even  minimal 
strength,  l.e.,  over  11,750  in  circulation.” 
Surely  with  such  sanctions  contractual 
fences  there  Is  little  likelihood  that  com¬ 
petitors  will  come  into  being  to  challenge 
major  metropolitan  dallies. 

The  proposed  Consent  Decree,  rather  than 
furthering  competition,  in  fact  would 
judicially  confer  a  permanent  sinecure  on 
all  existing  monopolists.  Such  monopolies 
are  dangerous  not  only  because  they  prevent 
economic  competition,  but  because  they 
stultify  competitive  distribution  of  news 
with  consequences  far  transcending  a  mere 
economic  dislocation  in  a  society  dependent, 
as  ours  is,  on  free  flow  of  thought  and  news. 

Only  an  economically  strong  local  news¬ 
paper  can  effectively  prevent  local  govern¬ 
ments  from  dropping  a  veil  of  secrecy  over 
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their  activities.  Investigating  and  publishing 
what  local  officials  don’t  want  reported  Is 
costly.  A  local  newspaper  weakened  by  Its 
Inability  to  purchase  wire  service  news  could 
eventually  find  Itself  unable  to  pursue  its 
local  reporting  responsibilities  vigorously. 

It  is  submitted  that  the  proposed  Consent 
Decree  should  be  modified  to  Include  wire 
news  services  and  so  that  paragraph  IV  would 
contain  only  the  first  Independent  clause 
ending  with  the  present  semicolon,  viz: 

“Globe  is  enjoined  from  licensing  any 
feature  or  news  service  from  any  syndicate 
with  a  condition,  agreement  or  understand¬ 
ing  limiting  the  territory  within  which  or 
the  persons  to  whom  such  feature  may  be 
licensed  .  .  .** 

The  proposed  Consent  Decree  should  then 
be  modified  wherever  necessary  to  conform 
to  the  requirements  of  the  rewritten  para¬ 
graph  IV. 

Very  truly  yours, 

James  L.  Huston, 
Managing  Editor. 


exhibit  A 

The  Milwaukee  Journal, 
Milwaukee,  W’is.,  May  6, 1975. 

Mr.  El  win  J.  Zarwell,  • 

Quarles  <fc  Brady,  780  North  Water  St.,  Mil¬ 
waukee,  Wis.  53202 

Dear  Mr.  Zarwell:  This  is  in  reply  to  your 
letter  to  Mr.  Maier  dated  April  21,  1976,  in 
which  you  asked  If  we  would  relinquish  cer¬ 
tain  rights  we  have  under  contracts  with  the 
New  York  Times  Wire  Service  and  the  Wash¬ 
ington  Post-Los  Angeles  Times  Wire  Service. 

We  see  no  reason  or  Justification  for  re¬ 
linquishing  these  valid  contractual  rights, 
and  therefore  must  decline  your  request. 

Very  truly  yours, 

Richard  H.  Leonard, 
Editor  and  Vice  President. 

Exhibit  B,  “A  report  on  the  Freemanland 
market  area”  cannot  be  reproduced.  It  la 
filed  as  part  of  the  original  document. 
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